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MUSIC LICENSING UNDER TITLE 17 (PART I) 


TUESDAY, JUNE 10, 2014 

House of Representatives 

Subcommittee on Courts, Intellectual Property, 
AND THE Internet 

Committee on the Judiciary 

Washington, DC. 


The Subcommittee met, pursuant to call, at 10 a.m., in room 
2141, Rayburn House Office Building, the Honorable Howard 
Coble, (Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Goodlatte, Marino, Smith of 
Texas, Chabot, Issa, Poe, Chaffetz, Farenthold, Holding, Collins, 
Nadler, Conyers, Chu, Deutch, Bass, DelBene, Jeffries, Cicilline, 
Lofgren, Jackson Lee, and Cohen. 

Staff Present: (Majority) Joe Keeley, Subcommittee Chief Coun- 
sel; Olivia Lee, Clerk; (Minority) Heather Sawyer, Minority Coun- 
sel; and Jason Everett, Counsel. 

Mr. Coble. Good morning, ladies and gentlemen. Welcome to the 
first of two hearings on music licensing issues. Probably everyone 
here knows that I am an avid bluegrass fan, and country music, 
as long as it is old-time country. I am dating myself chronologically 
when I say that. I know that many of you will welcome our new 
and veteran witnesses today. 

Although every industry goes through changes over the years, I 
think everyone would agree that the music business has seen more 
than its share of changes over the past decade or two. Many of us 
grew up in a world where we looked forward to buying our favorite 
albums at the local record store. Today’s youth may not even know 
what a record store looks like, since they prefer to download from 
iTunes or stream it on Pandora. 

However, times change, and I am glad to see that the music in- 
dustry continues to adapt to the preferences of its fans and making 
new music available. However, the current licensing system hasn’t 
changed. Many feel that our music licensing laws were designed for 
a world that existed decades ago and have become outdated. Music 
lovers can now access music virtually anywhere on an ever-chang- 
ing variety of devices. 

I may be old — I am old — ^but I am also old-fashioned in my view 
our copyright laws should provide access to music and still protect 
the interest of copyright holders. This is a traditional view of com- 
pulsory licenses, and I see no reason why we cannot restore this 

( 1 ) 



2 


balance. If not, we know consumers will resort to pirate sites on 
the Internet for their respective music. 

Finally, there are some longstanding issues in the music busi- 
ness that I feel are important for Congress to address, how royalty 
rates are determined, who pays music royalties, and how older 
music works are treated under Federal copyright law. 

I have also been a friend of broadcasters for some time, and I 
hope that the broadcasters and the music industry can find a way 
to work together to resolve their common issues. 

In closing, I did want to thank our panel this morning for mak- 
ing time available for this hearing. While I would prefer to spend 
the next few hours learning about how to make bluegrass music 
more popular, I will instead spend the next few hours learning 
about how to make all music more popular. 

Again, I thank you, the panelists, and those others in the audi- 
ence for your presence today. 

I yield back, and I recognize the distinguished gentleman from 
Michigan, Mr. Conyers, for his opening statement, and then I will 
get to the gentleman from New York. 

Mr. Conyers. Well, thank you, Mr. Chairman and Ranking 
Member Nadler. This is an important hearing and it is good that 
everyone is here. I worked with Congressman Holding of North 
Carolina to introduce H.R. 4772, the RESPECT Act, which address- 
es a loophole that allows digital radio services to broadcast re- 
corded music before February 15, 1972 without paying anything to 
the artists and labels that created it. This bill would assure that 
legacy artists and copyright owners of all works, whether recorded 
before or after February 15, 1972, are compensated by those who 
benefit from the Federal statutory license. 

The current failure to pay these legacy artists is shameful, and 
it is harmful to communities like mine, Detroit, which has so many 
artists who were at the forefront of the industry and should be 
compensated fairly for their groundbreaking work. Taking someone 
else’s labor and not paying is simply unfair, and this bill seeks 
basic fairness for artists who created sound recordings before 1972. 

A related issue that must be examined is whether our efforts to 
improve the music licensing scheme will be, in fact, truly fair if it 
does not include performance rights for some recordings. It is no 
secret I am a strong supporter of artists and believe that the cur- 
rent compensation system on terrestrial radio AM and FM isn’t fair 
to artists, musicians, or the recording labels. 

When we hear a song on the radio, the individual singing the 
lyrics or playing the melodies receives absolutely no compensation. 
Every other platform for broadcast music, including satellite radio, 
cable, Internet, web casting, pay a performance royalty. Terrestrial 
radio is the only platform that doesn’t do this. This exemption from 
paying a performance royalty to artists no longer makes any sense, 
if it ever did, and unfairly deprives artists of the compensation 
they deserve for their work. 

We have a diverse panel of experts. I join with our Committee 
in welcoming them and look forward to hearing them and to work- 
ing with my colleagues to ensure that the music licensing process 
is fair and does not have unintended consequences that harm art- 
ists or producers. 
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Thank you for allowing me to make this statement at this time. 

Mr. Coble. I thank the gentleman from Michigan. 

The Chair now recognizes the Chairman of the full Judiciary 
Committee, the gentleman from Virginia, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman, and good morning to 
everyone. Welcome to the Subcommittee’s first copyright review 
hearing on music licensing. 

Last Monday, the Subcommittee traveled to New York City to 
learn about the first sale doctrine. One of the issues we discussed 
was the applicability of first sale to the digital environment, includ- 
ing music. As we heard at that hearing, consumer expectations 
have changed substantially in the digital era. Probably in no other 
area of copyright law have consumer expectations changed more 
than in how consumers access music. 

In a world of instant and constant access to entertainment op- 
tions on Internet-connected devices, laws that hinder or stunt ac- 
cess to legal music not only hurt consumers, but also the artists 
and the services that provide music to consumers. Unfortunately, 
consumers who want to be able to easily access their favorite songs 
anytime on all of their digital devices face a legal framework writ- 
ten for the world of vinyl albums and 8-track tapes. 

Problems that have emerged from this current legal framework 
include, among others: a lack of a unified, robust, and easily acces- 
sible source of ownership records upon which music delivery serv- 
ices can be built; uncertain dividing lines between mechanical and 
performance rights; artists being treated differently under the law 
depending upon when a work was created; artists and music deliv- 
ery services being treated differently under the law depending 
upon how music is delivered; artists and music delivery services 
being treated differently under the law depending upon when a 
music service first began operation; and an overall lack of trans- 
parency in the industry regarding how revenue is accounted for. 

During today’s hearing, we will primarily focus on the rights and 
legal regime associated with musical compositions. We will hear 
from a broad spectrum of stakeholders, from songwriters to those 
who collect revenues on their behalf to those who deliver the musi- 
cal works to consumers in new and innovative ways. 

Interested parties from across the spectrum have recognized a 
need for changes in how our nation’s copyright laws, as they per- 
tain to music, are structured. Some have called for tweaks to our 
current licensing regime, while others have called for more funda- 
mental changes, such as moving toward a more free market ap- 
proach. I look forward to learning more about both the problems 
plaguing the current framework and possible solutions to these 
problems. 

And I thank you all again for making the time to be here this 
morning, and I yield back. 

Thank you, Mr. Chairman. 

Mr. Coble. I thank the gentleman. 

The Chair now recognizes the distinguished gentleman from New 
York, Mr. Nadler, for an opening statement. 

Mr. Nadler. Thank you, Mr. Chairman, for holding this hearing 
on music licensing under Title 17 as part of the Committee’s com- 
prehensive copyright review. 
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I am sorry this hearing, as well as the last, is not in New York, 
because everything is better in New York, but we have to make 
due. 

This is the first of a two-part hearing, which is fitting, as these 
sections of the Copyright Act are very much in need of scrutiny. It 
is often said that if we started from scratch, nobody would write 
the law as it stands today. Music copyright and licensing is a 
patchwork of reactions at different times to changing technologies. 
From the development of player pianos and phonograph records to 
the advent of radio and the Internet, the law has constantly been 
playing catch-up, and quite often failing. 

Today, terrestrial satellite and Internet-based radio stations de- 
liver music to listeners in their cars, homes, and at work. Each of 
these uses of music require licenses from copyright owners for both 
the underlying musical work and the sound recording, with the 
rights to each often owned or managed by different individuals or 
entities. Over time and in an effort to help ensure equity and ac- 
cess in this complicated universe. Congress has created a statutory 
licensing scheme. Unfortunately, the existing landscape is marred 
by inconsistent rules that place new technologies at a disadvantage 
against their competitors and inequities that deny fair compensa- 
tion to music creators. 

Under current law, for example, the rules vary from payment of 
royalties by Internet broadcasters, cable radio and satellite radio 
providers. Internet broadcasters like Pandora pay royalty rates set 
to reflect a willing buyer and willing seller model. By contrast, the 
rate for cable and satellite providers is established through factors 
set in 1998 that predated the development of Internet radio and 
that many believe results in a below-market royalty rate. 

As a result. Pandora has fairly complained that it is at a com- 
petitive disadvantage, and creators whose works are accessed 
through cable or satellite receive less than when a consumer 
streams that same work over the Internet. 

During the last Congress, I circulated draft legislation, the In- 
terim FIRST Act, to establish parity among all digital radio serv- 
ices. The Songwriter Equity Act, recently introduced by Represent- 
atives Collins and Jeffries, would similarly modernize the law to 
ensure that the same willing buyer/willing seller standard governs 
songwriters’ and music publishers’ mechanical reproduction royal- 
ties. 

Other provisions of the Copyright Act prevent songwriters and 
publishers from providing evidence in Federal rate court under con- 
sent decrees governing licensing of their works that came into ex- 
istence in 1941. The Songwriter Equity Act would remove that evi- 
dentiary ban, thus helping songwriters obtain a fair market value 
for their work. 

In the meantime, the DOJ, the Department of Justice, just an- 
nounced a much-needed review of the consent decrees that govern 
ASCAP and BMI, two of the performance rights organizations re- 
sponsible for collecting and distributing royalties. 

Meanwhile, nobody is paying artists who recorded many of our 
culture’s greatest musical classics before 1972, like Aretha Frank- 
lin or the Birds or the Temptations. The RESPECT Act, recently 
introduced by my colleagues. Representatives Holding and Conyers, 
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would close an existing loophole in the law that has allowed digital 
providers to argue against paying any royalties for these great leg- 
acy artists. 

Of course, one of the most glaring inconsistencies and injustices 
is that our performing artists, background musicians and other 
rights holders of sound recordings receive absolutely no compensa- 
tion when their music is played over the air on terrestrial — mean- 
ing AM/FM — radio. Congress required payment when sound record- 
ings are transmitted digitally in 1995, but we have yet to extend 
this basic protection to artists when their songs are played on FM 
or AM radio. 

This is incredibly unjust. The bottom line is that terrestrial radio 
profits from the intellectual property of recording artists for free. 
I am aware of no other instance in the United States where this 
is allowed, and it needs to be remedied. We are on a very short list 
of countries, a list that includes such wonderful models as Iran, 
North Korea, and China, that do not pay performing artists when 
their songs are played on the radio. And when American artists’ 
songs are played in Europe or any other place that does provide a 
sound recording right, these countries withhold performance royal- 
ties from American artists since we refuse to pay theirs. 

This Committee’s copyright review and the parallel proceedings 
at the Commerce Department and the Library of Congress have re- 
vealed an extraordinary and bipartisan consensus in favor of per- 
formance rights. As Registrar of Copyrights Maria Pallante testi- 
fied earlier this Congress, this issue is ripe for resolution. 

Although the existing music licensing and copyright scheme can 
be difficult to understand, the solution is quite simple. If Congress 
is going to maintain compulsory licensing, then any statutory rate 
standard should attempt to replicate the free market to the great- 
est extent practicable, and the same rules should apply to every- 
one. The law should be platform neutral and all music created 
should be fairly compensated. 

It is well past time to harmonize the rules and put an end to 
Congress creating arbitrary winners and losers. There have been 
several proposals to address individual inequities in the music 
landscape, some of which I just outlined that I support. But if we 
are to rationalize the law and level the playing field, we should 
take a comprehensive approach. 

At this year’s Grammys on the Hill event, Neil Portnow, who is 
here with us today, called for the industry to coalesce behind the 
music omnibus or MusicBus. This call for unity was later echoed 
by Republican Whip Kevin McCarthy and Democratic Leader 
Nancy Pelosi, who agreed that the time has come for Congress to 
address these issues in one package. I agree, and I plan to take up 
their charge. With colleagues on both sides of the aisle, I am devel- 
oping legislation to address the various problems in existing law in 
one unified bill, bringing fairness and efficiency to our music licens- 
ing system and assuring that no particular business enjoys a spe- 
cial advantage against new and innovative technologies. 

Consumers don’t know that the button they push on their car 
dashboard or smartphone arbitrarily determines how much artists 
and songwriters will be paid, assuming they will be paid at all. We 
can create a better system for radio competitors, for artists and 
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songwriters, and for fans, all of whom depend on a vital, healthy 
market for music and music services. 

We have a wide range of witnesses here today and at our second 
hearing scheduled for June 25th. I look forward to their testimony, 
and I hope that we can all come together to agree on and pass 
meaningful, comprehensive reform. 

Thank you, Mr. Chairman, and I yield back the balance of my 
time. 

Mr. Coble. I thank the gentleman. 

All other opening statements, without objection, will be made 
part of the record. 

We have a distinguished panel today, seven in all, and I will 
begin by swearing in our witnesses prior to introducing them. 

So if you would, gentlemen, please stand, and I will submit the 
oath to you. 

[Witnesses sworn.] 

Mr. Coble. Let the record show that all answered in the affirma- 
tive. 

I will now introduce the witnesses. 

You may be seated, gentlemen. 

Our first witness this morning is Mr. Neil Portnow, President 
and Chief Executive of the Recording Academy. Prior to joining the 
Recording Academy, Mr. Portnow served as Vice President of the 
West Coast Division of Jive Records. Mr. Portnow received his de- 
gree from George Washington University. 

Mr. Portnow, good to have you with us. 

Our second witness is Mr. Lee Thomas Miller, Songwriter and 
President of the National Songwriters Association International. 
Mr. Miller is a three-time Grammy Award nominee and has writ- 
ten country singles that have reached Number 1. He received his 
Bachelor’s degree in music theory and composition from Eastern 
Kentucky University. 

Good to have you, Mr. Miller. 

Our third witness is Mr. David Israelite, President and Chief Ex- 
ecutive Officer of the National Music Publishers Association, where 
he protects and advances the interests of music publishers and 
songwriters in matters relating to domestic and global protection of 
copyrights. Mr. Israelite received his B.A. in Political Science and 
Communication from the William Jewell College, and his J.D. from 
the University of Missouri Columbia Law School. 

Our fourth witness is Mr. Michael O’Neill, Chief Executive Offi- 
cer of BMI, also known as Broadcast Music, Inc. In his position, 
Mr. O’Neill oversees all of BMFs domestic and global business oper- 
ations and directs the company’s strategic growth. Mr. O’Neill re- 
ceived his undergraduate degree in Business Administration from 
the Mt. Claire University and his MBA from Rutgers University. 

Our fifth witness is Mr. Lee Knife, Executive Director of Digital 
Media Association, also known as DiMA. Prior to joining DiMA, 
Mr. Knife practiced entertainment law in New York for 20 years, 
representing individual songwriters, recording artists and pro- 
ducers. Mr. Knife earned his B.A. from St. John’s University and 
his J.D. from the Brooklyn School of Law. 

Our sixth witness is Mr. Will Hoyt, Executive Director of the TV 
and Music License Committee. Prior to joining the Television and 



7 


Music License Committee, Mr. Hoyt spent 25 years as the execu- 
tive for Nationwide Communications, Inc. He was graduated from 
the Ohio and Western University and received his J.D. from Ohio 
State University School of Law. 

Our seventh and final witness is Mr. Jim Griffin, Managing Di- 
rector at OneHouse LLC. Mr. Griffin consults extensively on digital 
music, media registries, and scholarly publishing. Prior to 
OneHouse, he served as President of Music Licensing at Warner 
Music Group. Mr. Griffin received his degree from the University 
of Kentucky. 

Gentlemen, we have a full roster here today. Good to have all of 
you with us. 

To assist you, there will be a timing panel on your desk reflect- 
ing certain lights. When the light goes from red to yellow — strike 
that. When the light goes from green to yellow, that is your warn- 
ing that you have 1 minute remaining and the ice on which you 
are skating is becoming increasingly thin. You won’t be keel 
hauled, however, but when that yellow light appears, that gives 
you notice that 1 minute is upcoming. So if you all would comply 
with that, we would be appreciative. 

Mr. Portnow, we will now commence with you. 

And again, thank you all for being here. 

TESTIMONY OF NEIL PORTNOW, PRESIDENT/CEO, 

T H E RECORDING ACADEMY 

Mr. Portnow. Thank you. Chairman Goodlatte, Chairman Coble, 
Ranking Members Conyers and Nadler, and Members of the Sub- 
committee. My name is Neil Portnow, and I am President 

Mr. Coble. Mr. Portnow, you might pull that mic a little closer 
to you, if you would. 

Mr. Portnow. My name is Neil Portnow, and I am President and 
CEO of the Recording Academy. Known internationally for our 
Grammy Awards, the Academy is the trade association that rep- 
resents music’s creators: songwriters, performers, and studio pro- 
fessionals. 

I thank you for the opportunity to address the Subcommittee this 
morning. And since I have the honor of being the first witness, let 
me start at the beginning, with the copyright clause of the Con- 
stitution. 

The Framers gave authors the exclusive right to their works for 
a time in order to promote the progress of science and useful arts. 
As today’s hearing is focused on music licensing, we should at the 
outset remember who the authors of music are. They are the song- 
writers and composers who create the very DNA of music. They are 
the featured and background performers who perform those songs 
and bring them to life. They are the producers and engineers who 
create the overall sound of the recordings that we love. 

Over the next two hearings, I urge you to keep music creators 
foremost in your mind. They are the authors our Founders ex- 
pressly protected. 

Of course, the Framers intended copyright to be an incentive to 
create, but today we have a patchwork of laws that do not address 
the challenges of the digital marketplace and often create a dis- 
incentive to make music. Low streaming rates prevent creators 
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from making a living, performers and composers must police the 
entire Internet to take down infringing works, and traditional radio 
continues to use artists’ recordings without compensation while 
leveraging this unfair advantage as they move into the digital 
world. 

This last point is most glaring. Terrestrial radio is the only in- 
dustry in America that is built on using another’s intellectual prop- 
erty without permission or compensation. Broadcasters in every 
other developed country in the world compensate their performers. 

The National Association of Broadcasters have spent a lot of 
money lobbying to maintain their free ride. Since they are not on 
the panel today, allow me to recount the history of their failed ar- 
gument on their behalf. 

First they said the radio-artist relationship is “symbiotic,” but 
even their own biased study found the benefit to radio is 10 times 
any perceived promotional benefit to artists. 

Then they said they are different because radio is free, until they 
remembered that most Internet radio is free but still pays royal- 
ties. 

Then they said a royalty will put small stations out of business, 
until we offered the smallest three-fourths of all stations a flat roy- 
alty rate of as little as a few bucks a day. 

Then they said the free market would take care of the issue, 
until they opposed the Free Market Royalty Act that would have 
actually created one. 

Finally, they said it is a tax, until Grover Norquist said it is not, 
and Grover knows a tax when he sees one. 

The NAB has run out of arguments and run out of time. The 
White House, the Copyright Office, and political groups ranging 
from the AFL-CIO and the NAACP to Americans for Tax Reform 
and Tea Party Nation, they all agree with us. 

And while radio touts a nonsensical and non-binding resolution. 
Congressional leaders from both parties are working on real legis- 
lation to resolve this issue. Any copyright reform simply must in- 
clude a radio performance right. 

To resolve this and other issues, we support several thoughtful 
bills. The Songwriter Equity Act would allow songwriters to be paid 
fair market value. The Protecting the Rights of Musicians Act 
would insist that if broadcasters value their own content, they 
must value the content of others. The RESPECT Act would remove 
a loophole that denies older artists royalties. 

But now it is time for a unified, holistic approach to music licens- 
ing. It is time for a music omnibus bill, or MusicBus for short. With 
copyright review under way, we need our industry and Congress to 
be visionary and create a unified approach for the future of our 
business, and the MusicBus idea is really simple: fair market pay 
for all music creators across all platforms. And a music omnibus 
bill need not wait for the entire Copyright Act to be revised. As 
Congress’ own advisor on copyrights. Registrar Maria Pallante, 
noted, “These issues are ripe for resolution.” 

Mr. Chairman, a legal framework that includes compulsory li- 
censes, government rate courts, and consent decrees already dimin- 
ishes the Framers’ vision of exclusive rights. If music makers must 
be subject to these restrictions, let’s at least assure them that the 
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result will represent what a free market would have provided. We 
are not asking for special treatment. We are simply asking for 
what is fair, fair market pay for all music creators across all plat- 
forms, a simple concept, a single bill, a just framework for music 
licensing. 

Thank you very much. 

[The prepared statement of Mr. Portnow follows:] 
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Chainnan Goodlatte, Chairman Coble, Ranking Members Conyers and Nadler, and Members of 
the Subcommittee: My name is Neil Portnow and I am President and CEO of The Recording 
Academy. Known internationally for our GRAMMY Awards, The Academy is the trade 
association that represents music’s creators: songwriters and composers, vocalists and musicians, 
and record producers and engineers. 1 thank you for the opportunity to address the 
Subcommittee this morning. 


The Framers’ Vision: Protecting Mnsic’s Authors 

Perhaps a good place to begin my testimony is literally at the beginning - with the copyright 
clause of the Constitution. In Article 1, Section 8, the Framers gave authors the exclusive right to 
their works, for a time, in order to promote the progress of science and useful arts. 

As today’s hearing is focused on music licensing, we should, at the outset, remember who the 
“authors” of music are. They are the songwriters and composers who create the very DNA of 
music. They are the featured and background performers who bring those songs to life. They are 
the producers and engineers who create the overall sound of the recordings we love. 

Over the ne.xt two hearings, you will hear from many interests in the music space. But I urge you 
to keep foremost in your mind music’s creators, the authors our founders expressly protected. 


Copyright Law No Longer Serves as an Adequate Incentive to Create 

Of course, the Framers intended copyright to be an incentive to create. And for the next two 
centuries, Congress passed bills that mostly accomplished that vision. But today, we have a 
patchwork of laws that do not address the challenges of the digital marketplace and often create a 
disincentive to make music as a career. Low streaming rates prevent creators from making a 
living. Perfonners and composers must police the entire internet to take down infringing works. 
And traditional radio continues to use artists’ recordings without compensation, while leveraging 
this unfair advantage as they move into the digital world. 

Recently, one of our elected Board leaders of The Academy’s New York Chapter testified before 
Congress regarding Section 512 of Title 17, the so-called notice and takedown provision. The 
multiple-GRAMMY-winning composer Maria Schneider noted the extensive amount of time 
required to take down all of her recordings from online sites, stating: 

“The majority of my time is now spent on activities that allow me some chance 
of protecting my work online. Only a fraction of my time is now available for the 
creation of music. So instead of the Copyright Act providing an incemive to 
create, it provides a disincentive.'' 

But even on sites with legally acquired content, it is important to note how large technology 
businesses are being built upon the aggregation of recordings, and how little of that revenue 
returns to creators. As streaming becomes the dominant consumption model, these services must 
provide meaningful and fair compensation or few will be able to make a living as an artist, writer 
or producer. 
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The Corporate Radio Loophole Must Be Closed 

There are many serious discussions about music royalty rates today: which are too low, which 
are too high, and what is fair. Yet AM/FM terrestrial radio broadcasters continue to deny 
musicians any right whatsoever to performance royalties for the use of their music, which radio 
giants use to make billions in annual advertising revenue. 

Terrestrial radio is the only industry in America that’s built on using another’s intellectual 
property without permission or compensation. Broadcasters in every other developed country in 
the world compensate performers. The result is that the U.S., which should be the standard 
bearer for intellectual property rights, is among such countries as China, North Korea and Iran 
which do not recognize these fundamental rights. 

The National Association of Broadcasters (NAB) has spent a lot of money lobbying to maintain 
their free ride. During each session of Congress, they spread myths that never stand up to any 
reasonable assessment of the facts. For example: 

NAB Myth: A performance right is a money grab from record labels. 

Fact: Artists would be the main beneficiaries of a performance right. Artists would receive 50 
percent of royalties for their creative contributions, and an increasing number of artists are also 
copyright owners and would, therefore, get the other 50 percent too. When the performance tight 
campaign launched, hundreds of artists signed on to join. This quest is about them. 

NAB Myth: The campaign started because piracy hurt the record business, so record labels 
needed to look elsewhere for revenue. 

Fact: Artists have been fighting for this basic right for nearly 90 years. Legends such as Bing 
Crosby and Frank Sinatra have spoken on the issue. The renewed focus on the issue is a result of 
“new” radio (Internet and Satellite) paying this royalty, exposing the hypocrisy of exempting 
“old” radio from paying their fair share. 

NAB Myth: Promotional support by radio creates a “symbiotic relationship” with artists. 

Fact: Even by the NAB’s own (dubious) study, the benefit to radio outpaces the benefit to artists 
by 10 to 1 , And any promotional effect would be taken into account by the rate-setting body. 
Internet and Satellite radio also provide promotion, but pay a royalty. Further, a GAO study 
found “no consistent pattern between the cumulative broadcast radio airplay and the cumulative 
number of digital single sales.” Even Clear Channel CEO Bob Pittman admitted that, “clearly 
[promotion] is not enough, or there wouldn't be a decades-long battle over [performance 
royalties].” 

NAB Myth: The royalty would put small stations out of business. 

Fact: The last legislation introduced on this subject exempted every small radio station and even 
medium sized ones, requiring 75 percent of stations to pay as little as a few dollars a day for 
music. 

NAB Myth: The free market is addressing the issue with private deals. 
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Fact: There is no “free” market when one side of the transaction does not have a right to its 
property. Without a performance right, there can he no “free” negotiations. And when a bill was 
introduced to create a free market where musicians would have a chance to negotiate for fair 
compensation (the Free Market Royalty Act), the broadcast lobby opposed it. 

NAB Myth: A performance royalty is a tax. 

Fact: In Civics 101, everyone learns that taxes go to the government. Paychecks go to people 
who provide goods or services for money. Performance royalties would not go to the 
government, but rather to those who created the sound recordings. Therefore, they are not a tax. 
This obvious point was made clearly in a letter signed by seven free-market organizations, 
including Americans for Tax Reform: “A performance royalty is not a tax. . . . Paying a private 
citizen or business for the use of their property is clearly not a tax.” 

The NAB has mn out of arguments and out of time The White ITouse, the Copyright Office, and 
political groups ranging from the AFL-CIO and the NAACP to Americans for Tax Reform and 
Tea Party Nation all agree with us. And while radio touts a nonsensical - and nonbinding - 
resolution. Congressional leaders from both parties are working on real legislation to resolve this 
issue. Any copyright reform simply must include a radio performance right. 


Songwriters Suffer Under Rates Set Below Market 

The Recording Academy believes the current mechanical rate as set by the CRB under Sections 
115(c)(3)(D) and 801(b)(1) is substandard. These provisions direct the CRB to apply a standard 
that does not reflect fair market value, but rather a standard based on a collection of vague 
objectives. The application of these antiquated standards has resulted in depressed mechanical 
license rates relative to other non-compulsory royalty streams, which have increased at greater 
rates over the same period of time. The CRB needs to have the authority to recognize and apply 
fair market standards. 

The Songwriter Equity Act (“SEA”), H.R. 4079/S. 2321, is an important step toward 
modernizing the music licensing system. In particular, SEA would amend Sections 115 and 801 
by directing the Copyright Royalty Judges to apply the following standard with respect to 
compulsory mechanical license rate-setting: 

The Copyright Royalty Judges shall establish rates and terms 
that most clearly represent the rates and terms that would have 
been negotiated in the marketplace between a willing buyer 
and a willing seller. In establishing such rates and terms, the 
Copyright Royalty Judges shall base their decision on 
marketplace, economic, and use information presented by the 
participants. In establishing such rates and terms, the Copyright 
Royalty Judges may consider the rates and terms for 
comparable uses and comparable circumstances under 
voluntary license agreements. Further, The Recording 
Academy believes that the current implementation of 17 U.S.C. 
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1 14(i) creates an unacceptable, uneven playing field which 
results in songwriters and composers receiving royalties that 
are substantially less than fair market value. 

In addition, SEA would amend Section 1 14(i) to allow federal rate courts to consider all relevant 
evidence, including sound recording royalty rates, when establishing royalty rates for 
songwriters. How the rate court would apply the evidence is left to the discretion of the court. 

Accordingly, The Recording Academy supports SEA. Like other property owners, songwriters 
and composers deserve to be paid the fair market value for their intellectual property. The 
enactment of the Songwriter Equity Act would ensure that songwriters and composers are 
appropriately compensated for the use of their musical compositions without impacting artist 
royalties. 


Record Producer Payments Must be Streamlined and Consistently Applied 

It must be noted that the third, equally important author in the sound recording process (along 
with the artist and songwriter) is not mentioned at all in statute. Record producers provide the 
overall creative direction for a recording project (similar to the role of a film director on a motion 
picture) as well as the overall sound of the recording. Not represented in Washington in 1995, 
producers were not granted a statutory share of the royalty in the Digital Performance Right in 
Sound Recordings Act of that year (“DPRA”). Without a statutory share established in the 
DPRA, producers (and royalty-earning engineers) earn royalties based on contract (usually with 
the featured artist). 

To provide the same fair, direct-payment option of performance royalties available to artists, the 
agency SoundExchange currently offers a still developing service for producers whereby 
SoundExchange, upon direction by the featured artist, will process the share owed to producers 
by contract with the featured artist. The Recording Academy appreciates SoundExchange’ s 
ongoing efforts to develop an efficient system for direct pay for producers. 

However, producers should be assured that this process will be consistent and permanent, 
applied by SoundExchange and any successor or competing agency in the future. 

The Recording Academy is continuing productive dialogue with SoundExchange and others on 
this matter and looks forward to resolving this issue with all relevant stakeholders. 


Music Issues Should be Resolved in One Music Omnibus Bill 

To resolve some of the above issues, several thoughtful bills have been introduced this Congress. 
The Songwriter Equity Act as noted, would allow songwriters to be paid the equivalent of fair 
market value for their work. The Protecting the Rights of Musicians Act would insist that if 
broadcasters value their own content, they must value the content of others. The RESPECT Act 
would remove a legal loophole that denies royalties to older artists. 
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But now it is time for a unified, holistic approach to music licensing. It’s time for a Music 
Omnibus Bill, or MusicBus, for short. With copyright review underway, we need our industry 
and Congress to be visionary and create a unified approach for the future of our business. For all 
the complexities of the MusicBus concept, its goal is actually simple: Fair market pay, for all 
music creators, across all platforms. And as as a united music community, we can more 
effectively work with other stakeholders in the music ecosystem - who connect the music malcer 
to the music fan - and create a licensing regime that works for all. 

A music omnibus bill need not wait for the entire copyright act to be revised. As Congress’ own 
advisor on copyrights - Register Maria Pallante - noted, “Congress already has had more than a 
decade of debate on the public performance right for sound recordings, and has given serious 
consideration to improving the way in which musical works are licensed in the marketplace. 
These issues are ripe for resolution.” 

The Recording Academy strongly urges Congress to pass music omnibus legislation that treats 
all authors fairly. 

Mr. Chairman, a legal framework that includes compulsory licenses, government rate courts and 
consent decrees already diminishes the Framers’ vision of exclusive rights. If music makers must 
be subject to these restrictions, let’s at least assure them that the result will represent what a free 
market would have provided. We are not asking for special treatment. We are simply asking for 
what is fair. Fair market pay. for all music creators, across all platforms. A simple concept. A 
single bill. A just framework for music licensing. Thank you. 
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Mr. Coble. Thank you, Mr. Portnow. 

Mr. Miller? Pull that mic closer to you, Mr. Miller. 

TESTIMONY OF LEE THOMAS MILLER, SONGWRITER AND 
PRESIDENT, NASHVILLE SONGWRITERS 

Mr. Miller. I am a writer, not an artist. 

Good morning. My name is Lee Thomas Miller. I grew up on a 
small tobacco farm in Jessamine County, Kentucky. I started play- 
ing piano by ear when I was 11. By the time I was 15, I was writ- 
ing bad songs and playing them with my even worse band. But we 
were just kids, so the people cheered, if only out of pity. 

I went to college to study Music Theory and Composition and 
graduated with a Bachelor’s degree from Eastern Kentucky Univer- 
sity. That simply meant that I was now over-qualified to play in 
the honkytonks where I had been singing. I was formally educated 
in classical music composition while writing country songs on the 
side, and these are two very different things according to my pro- 
fessors. My parents were thrilled when I finished college and morti- 
fied when I saved $1,000 and immediately moved to Nashville. 

For years I wrote songs, hundreds of songs. I played in bands 
and took temporary jobs to pay the bills when needed. I studied the 
songs I heard on the radio and began meeting and learning from 
the songwriters who wrote them. On September 1st, 1996, I be- 
came a full-time songwriter, and then the real work started. Eleven 
years. From the day I moved to Nashville it took 11 years to have 
a hit song on that radio. 

Since then I have been lucky and I have been blessed. I have had 
hits, and I continue to earn a living by walking into a room where 
there is nothing and making up something out of thin air, some- 
thing that is real, something that is tangible, something that cre- 
ates commerce. What I make is the seed that fuels the entire music 
business. It generates thousands of jobs and shapes the very cul- 
ture we live in because, let’s face it, nearly everybody loves music. 
But I am one of the remaining few. Since I started, nine out of ten 
of my colleagues don’t write songs as a profession anymore, because 
their royalties can no longer feed their families. 

This is an unjust system that must be changed. Rules estab- 
lished in 1909, largely to prevent one player piano roll company 
from becoming a monopoly, require me to grant a compulsory li- 
cense paying 9.1 cents for the sale of a song, which I split with my 
co-writers and our music publishers, regardless of what the mar- 
ketplace might say my song is worth. That is not much of a pay 
raise from the original 2 cents paid in 1909. 

Then royalties from my song performed on an Internet radio sta- 
tion are set under consent decrees from World War II. The judges 
who determine those rates are forbidden from considering what the 
marketplace says my song is worth. Consequently, I only receive 
thousandths of a penny for those performances. 

I appreciate the luxury of the Internet as much as you do, and 
I suppose I am as much of a slave to my smart phone as anyone. 
But the current system has devalued the musical composition to 
the point where songwriters are being crushed. It is bad enough 
that it is so easy to steal the music today, but a legal framework 
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that allows songs to be streamed for nearly free will destroy the 
livelihood of the American songwriter if it is allowed to continue. 

An important piece of legislation called the Songwriter Equity 
Act has been introduced that would allow my copyright’s value in 
the modern marketplace to be considered in rate-setting pro- 
ceedings. I want to thank introducing sponsors Congressmen Doug 
Collins and Hakeem Jeffries and all of the co-sponsors of this legis- 
lation. 

While it is a great start, even bolder revisions to the current 
copyright law and music licensing rules are necessary to establish 
true equity for today’s songwriters and composers. It is time for 
Congress to eliminate the compulsory license. It is time for Con- 
gress to eliminate or drastically alter World War Il-era consent de- 
crees. 

Also, in the future, songwriters should be represented on the gov- 
erning bodies of music licensing and collection entities and dispute 
resolution committees. Future licensing and collection agencies 
should be able to compete with those with large market shares. 
There should be true transparency throughout the entire collection 
and payment process. 

I am America’s smallest small business. I sit down and make 
stuff up. I do not succeed if my songs are not recorded, sold, and 
played; and when I do get paid, I pay self-employment income tax. 
With the money that remains, I raise babies. I buy bread, gasoline, 
anniversary flowers, cough medicine, braces, and guitar strings. 

I can make you laugh or cry. I can make you do both inside the 
same 3-minute story. That is the power of music, and it all begins 
with a song. Congress, today I ask you, on behalf of my family and 
the families of all American songwriters, to change the archaic gov- 
ernment regulations that prohibit us from pursuing a fair market 
opportunity for the songs we create. 

Thank you, Mr. Chairman, and Members of the Committee. 

[The prepared statement of Mr. Miller follows:] 
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My name is Lee Thomas Miller. I grew up on a small tobacco farm in Jessamine County, 
Kentucky. I started playing piano by ear when I was 11. By age 15 I was writing bad songs and 
playing them with my even worse band. But we were kids, so the people cheered, if only out of pity. 

I went to college to study Music Theory and Composition and graduated with a Bachelors 
degree from Eastern Kentucky University. That just meant I was overqualified to play in the 
honkytonks where I'd been singing. I was formally educated in classical music composition while 
writing country songs on the side. These are two very different things. Just ask my professors! My 
parents were thrilled when I finished college and mortified when I saved $1000 and immediately 
moved to Nashville. 

For years 1 wrote songs — hundreds of songs. I played in bands and took temporary jobs to 
pay the hills if needed. 1 studied songs I heard on the radio and began meeting and learning from 
the songwriters who wrote them. On September 1996, 1 became a fulltime songwriter. Then the 
real work started. Eleven years. From the day I moved to Nashville it took 11 years to have a hit 
song on that radio. 

Since then 1 have been lucky and blessed. I have had hits and continue to earn a living by 
walking into a room where there is nothing and making something up out of thin air -- something 
that is real and tangible -- something that creates commerce. My craft fuels the entire music 
business. My songs generate thousands of jobs and shapes the very culture we live in because let's 
face it- nearly everybody loves music. But 1 am one of the remaining few. Since I started, nine out 
of ten of my colleagues don't write songs as a profession anymore, hecau.se their royalties cannot 
feed their families. 

The current .system is unjust and must be changed. Rules e.stablished in 1909, largely to 
prevent one player piano roll company from becoming a monopoly, require me to grant a 
compulsory license paying 9.1 cents for the sale of a song, which I split with my co-writers and our 
music publi.shers, regardless of what the marketplace might .say my song is worth. That's not much 
of a pay raise from the original two cents paid in 1909. 

Royalties from my song performed on an internet radio station are set under consent 
decrees from World War II. The Judges who determine those rates are forbidden from considering 
what the marketplace says my song is worth. Consequently, I only receive thousandths of a penny 
for those performances. 

I appreciate the luxury of the internet as much as you do and I suppose I am as much of a 
slave to my smart phone as anyone. But the current system has devalued the musical composition 
to the point where songwriters are being crushed. It is bad enough that it is so easy to steal music 
today. But a legal framework that allows songs to be streamed for nearly free will destroy the 
livelihood of the American songwriter if it is allowed to continue. 

An important piece of legislation called the "Songwriter Equity Act" has been introduced 
that would allow my copyright's value, in the modem marketplace, to be considered in rate-setting 
proceedings. I want to thank introducing sponsors Congressmen Doug Collins and Hakeem Jeffries 
and all of the co-sponsors of this legislation. 
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While it is a great start, even bolder revisions to the current copyright law and music 
licensing rules are necessary to establish true equity for today's songwriters and composers. It is 
time for Congress to eliminate the compulsory license. It is time for Congress to eliminate or 
drastically alter World War 11 era consent decrees. 

In the future songwriters should be represented on the governing bodies of music licensing 
and collection entities and dispute resolution committees. Future licensing and collection agencies 
should he ahle to compete with those with large market shares. There should be true transparency 
throughout the entire collection and payment process. 

I am America's smallest small business. I sit down and make stuff up. I do not succeed if my 
songs are not recorded, sold and played and when I do get paid I pay self-employment income tax. 
With the money that remains I raise bahie.s. I buy bread, gasoline, anniversary flowers, cough 
medicine, braces, and guitar strings. 

I can make you laugh or cry. 1 can make you do both inside the same 3-minute story. That's 
the power of music, and it all begins with a song. Congress. 1 ask you on behalf of my family and the 
families of American songwriters to change the archaic government regulations that prohibit us 
from pursuing a fair market opportunity for the songs we create. 

Thank you Mr. Chairman, Ranking Member Nadler and Members of the Committee. 
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Mr. Coble. Thank you, Mr. Miller. 

Mr. Israelite? 

TESTIMONY OF DAVID M. ISRAELITE, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, NATIONAL MUSIC PUBLISHERS’ ASSO- 
CIATION 

Mr. Israelite. Good morning. I would maybe rather give Lee 5 
more minutes to talk, but as the principal trade association of 
music publishers and their songwriter partners in the United 
States, NMPA thanks you for the opportunity to testify. 

The Committee is well aware that there are two different copy- 
rights involved in music, the copyright for the underlying musical 
composition, which is the half of the music industry that I rep- 
resent, and the separate and distinct copyright for any sound re- 
cording of that song. What is striking is just how different these 
two copyrights are treated under the law and through government 
regulation. 

First, copyright law contains antiquated regulations that unfairly 
distort the value of a songwriter’s work. The copyright in a song 
is a property right and should not be regulated by the government 
unless there is a compelling reason to do so. Songs should be val- 
ued in the free market just like sound recordings. 

Second, if there is to be regulation, then at a minimum song- 
writers deserve to be paid a fair market value. There is no intellec- 
tually honest objection to this point. 

Third, Congress should reject any attempt to expand compulsory 
licenses. Any additional regulation could have long-term harmful 
consequences for creators. 

Songwriters attempt to earn a living through three primary 
means: mechanical reproductions, public performances, and audio- 
visual synchronizations. Mechanical reproductions used to rep- 
resent our dominant income stream but today comprise only about 
a quarter of our revenue. Section 115 of the Copyright Act imposes 
a compulsory license that dates back to 1909. As a result of this 
World War I-era law, songwriters and music publishers are denied 
the right to negotiate the value of their intellectual property in a 
free market. 

In 1909, the rate for mechanical licenses was set by Congress at 
2 cents per song. Today’s mechanical rate would be more than 50 
cents if adjusted for inflation. Remarkably, the current statutory 
rate stands at 9.1 cents, and for those who tire of hearing that sta- 
tistic, imagine the fatigue of songwriters being paid something less 
than a fair market value. 

This paltry number is due to the Copyright Royalty Board using 
an antiquated, below-market standard when setting rates known 
as the 801(b) standard. It is a rate standard that is harmful to cre- 
ators. As former Register of Copyrights Marybeth Peters argued so 
eloquently, “While the Section 115 statutory license may have 
served the public interest well with respect to a nascent music re- 
production industry after the turn of the century, it is no longer 
necessary and unjustifiably abrogates copyright owners’ rights 
today.” 

Fortunately, legislation has been introduced to begin to address 
this inequity, and I thank Representatives Collins, Jeffries, and 
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other Members of the Subcommittee, including Chairman Coble, for 
supporting the Songwriters Equity Act. 

Public performance royalties represent the largest income stream 
for songwriters. The songwriter’s public performance right is inher- 
ently a free-market right. It is not regulated by law. But because 
the Department of Justice imposed consent decrees on ASCAP and 
BMI in 1941, incredibly those consent decrees are still in effect 
today. They do not sunset. 

Under these World War Il-era consent decrees, songwriters and 
publishers may not negotiate the value of their intellectual prop- 
erty in a free market. Instead, a Federal judge in the Southern Dis- 
trict of New York dictates how much a songwriter is paid. Last 
week, the Department of Justice announced it is undertaking a re- 
view of these consent decrees, and we hope they will act quickly to 
ensure that songwriters can receive fair market compensation. 

Synchronized music represents the third significant source of 
revenue for songwriters. This includes using music in movies, tele- 
vision shows, as well as newer forms of this writing, including 
music videos and YouTube. This is a free market right. It is not 
regulated by law. It is not regulated by consent decrees. Because 
the sync market is a free market, it is the useful barometer for as- 
sessing the fair market value of songs. 

Not surprisingly, given both copyrights are negotiated in a free 
market, the common industry practice is to pay both copyright 
owners under the same terms. There is an amazing amount of dig- 
ital content available to consumers on the iTunes Store, Google 
Play Store, Amazon Store. Movies, books, video games, magazines, 
television shows, recorded music are all available, and all of those 
copyrights are negotiated and licensed in the free market. Only the 
content produced by songwriters is uniquely singled out and sub- 
ject to heavy regulation. 

On behalf of those songwriters, I ask you to let them be paid fair- 
ly by letting them be free. Thank you. 

[The prepared statement of Mr. Israelite follows:] 
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Good morning Mr. Chairman, Ranking Member Nadler and Members of the 
Subcommittee. I appreciate the opportunity to appear before you today to discuss the impact 
of current copyright law on music publishers and their songwriter partners and to support 
legislation that would begin to remedy the pay inequity that today's law creates. 

I serve as President and CEO of the National Music Publishers' Association (NMPA), the 
principal trade association of music publishers and their songwriter partners in the United 
States. The NMPA's mandate is to protect and advance the interests of music publishers and 
songwriters in matters relating to the domestic and global protection of music copyrights. 

I urge the Subcommittee to consider several important points as you review the music 
licensing landscape. 

First , copyright law today contains antiquated regulations that unfairly distort the value 
of creators' work. Provisions of the law-some of which were enacted more than a century ago 
- are in dire need of reevaluation to determine whether they are still necessary in the digital 
age. The copyright in a song is a property right, and should not be regulated by the government 
unless there is a compelling reason to do so. There should be a presumption that a property 
right should be valued in a free market. 
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Second , if any part of a songwriter's creative process must be regulated by government, 
then at a minimum creators deserve to be paid a fair market value. Congress should look first 
and foremost at ways to eliminate government regulation in the songwriting business. But in 
the absence of a free market, the processes that determine what creators are paid must be 
improved to attempt to reflect fair market compensation. 

Third. Congress should reject any attempt to expand compulsory licenses, which would 
further erode the ability of creators to negotiate the terms under which their works are used. 
The music industry operates in a dynamic marketplace and Congress should exercise restraint 
when it comes to any additional regulation that could have long-term consequences for 
creators. Instead, Congress should allow private negotiations to dictate the terms of existing 
and future music offerings. There will be a great deal of debate about what would make it 
easier for a licensee who wants to use the works created by a songwriter. Those interests 
should be subservient to the property rights of those who create the works. 

Finally. I thank Representatives Doug Collins and Hakeem Jeffries as well as the 
members of the subcommittee - including Chairman Coble - for supporting H.R, 4079, the 
"Songwriter Equity Act" (SEA). The introduction of this bill marks an important step to ensure 
that the interests of songwriters and publishers - which are too often overlooked - are at the 
fore of the discussion on music licensing. I will discuss the details of the legislation later in my 
testimony. 

Two Separate Copyrights 

As you know, there are two separate and distinct copyrights involved in music. 

• The first copyright is for the underlying musical composition created by one or more 
songwriter, and often owned or represented by a music publisher. I am here 
representing that half of the music industry; 
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• The second copyright is for any recording of that song - commonly known as the 
sound recording copyright - and often represented by a record iabei. 

It is cruciai to appreciate that these two different copyrights are controiied and 
represented by different interests, and are often treated very differently under the law and 
through government regulation. 

As the Subcommittee continues to review the Copyright Act, I trust you will recognize 
and address the inherent unfairness of today's status quo on songwriters and publishers. That 
gross unfairness is reflected in two simple yet striking data points: 

• Seventy-five percent of the income for songwriters and publishers is regulated by 
outdated laws and antiquated government oversight, which has for too long 
resulted in devalued intellectual property rights and undervalued royalty rates; 

• We estimate that songwriter and publisher revenues are significantly below what 
they would be if fair rate standards and free market negotiations were used to 
determine such royalties. 

It is long overdue for Congress to consider seriously why the price for other forms of 
intellectual property such as movies, books, videogames, magazines, television shows and 
recorded music are all properly negotiated in the free market, while songwriters remain 
uniquely singled-out and subject to heavy regulation. If this does not change, the ultimate 
outcome will be fewer professional songwriters and fewer songs, as many established 
songwriters will simply stop writing. Others will never start. 
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The Role of Music Publishers 


A music publisher is a company or individual that represents the interests of songwriters 
by promoting and licensing the use of their songs. Music publishers are often involved at the 
very beginning of a songwriter's career. After signing a writer to a pubiishing deal, a publisher 
will do everything from helping the writer find co-writers to securing artists to record the 
writer’s songs. Frequently, when a songwriter enters into a relationship with a publisher, the 
publisher will advance desperately needed money to the writer to help pay living expenses so 
the writer can focus on what he or she does best: write music. 

Songwriters and music publishers attempt to earn a living through three primary means 
of utilizing their separate copyright - mechanical reproductions, public performances, and 
audio-visual synchronizations. The ratio of how much each contributes to the bottom line has 
been in flux in recent years as listeners move away from ownership models such as CDs and 
downloads toward streaming and video as their preferred mode of music consumption. 

It is important to note that songwriters and publishers depend on royalties for their 
livelihood. Unlike recording artists, most songwriters cannot supplement their income through 
touring, merchandise sales, or endorsements. 

Mechanical Reproductions - Section 115 

The mechanical reproduction right affords songwriters and publishers a royalty when a 
musical composition is embodied in a physical format such as a record, CD or - more commonly 
in the digital age - when a consumer downloads a song from iTunes or streams music through 
an interactive service like Spotify. 

The mechanical reproduction right is regulated by Section 115 of the Copyright Act, 
which imposes a compulsory license system that dates back to 1909. At that time. Congress 
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chose to regulate the mechanical reproduction of musical compositions embodied on player 
piano rolls to prevent exclusive deals between music publishers and player piano makers that 
might lead to a monopoly in the player piano roll market. While player piano rolls disappeared 
long ago, this outdated regulation continues to undermine the exclusive rights of music 
publishers and songwriters. As a result of this Congressional decision that pre-dates World War 
I, songwriters and music publishers have been denied the ability to negotiate the value of their 
intellectual property in a free market. 

Instead, this statutory mechanism allows anyone who wants to use a musical work to 
obtain a license to reproduce and distribute copies of tbe work, in exchange for paying a royalty 
set by tbe government. In 1909, the rate for mechanical licenses was set directly by Congress 
at 2 cents per song. Today, rates are set by a three-judge panel called the Copyright Royalty 
Board (CRB). Based on the initial price set in 1909, today's mechanical rate would be more than 
50 cents if adjusted for inflation. Remarkably more than 100 years later, the current statutory 
rate stands at only 9.1 cents. 

This paltry increase is due to the fact that the law directs the CRB to apply an 
antiquated, below-market standard when setting mechanical rates. This standard - known as 
an 801(b) standard - requires the CRB to ensure "[the] copyright user a fair income under 
existing economic conditions," and to "minimize any disruptive impact on the structure of the 
industries involved...." In other words, the law not only dictates that songwriters and 
publishers must license their songs to everyone, but also imposes tbe price they will receive 
based on wbat the CRB thinks potential licensees can pay without any disruption to their 
businesses. Without question, the law’s emphasis on the interests of users depresses the rate 
that music publishers and songwriters might otherwise be able to negotiate in a free market. 

On tbe other side of the music business, the recorded music industry has been able to 
thrive in the marketplace and negotiate freely without suffering under the burden of a 
compulsory license regime. When it comes to the use of master recordings to make and 
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distribute CDs or digital downloads, there is no compulsory license or obligation to license 
whatsoever. As a result of exercising their unfettered right to license master rights for 
reproduction and distribution, a record labei receives approximately 81 cents of the $1.29 
charged by Apple for the typical iTunes download. This is approximately nine times as much as 
the 9.1 cents that a songwriter and publisher must split when the very same song - the song 
that they wrote - is downloaded. 

It is fundamentally unfair for the law to continue to subject songwriters and music 
publishers to BOTH a compulsory license and a below-market rate standard. This review 
presents the perfect opportunity for Congress to consider getting rid of the section 115 
compulsory license. As former Register of Copyrights Mary Beth Peters so eloquently argued 
during her tenure: 

A fundamental principle of copyright law is that the author should have the exclusive 
right to exploit the market for his work, except where doing so would conflict with the 
public interest. While the Section 115 statutory license may have served the public 
interest well with respect to a nascent music reproduction industry after the turn of the 
century and for much of the 1900's, it is no longer necessary and unjustifiably abrogates 
copyright owners' rights today. 

If Congress does not eliminate section 115, it should at the very least require that the 
CRB apply a fair market rate standard when determining the statutory rate. 

Public Performance Right 

Songwriters and publishers also receive royalties for the public performance of their 
works. Examples include when their music is publicly performed on the radio, via streaming 
services, and in many public venues, including restaurants and bars. Because of the large 
number of entities that use music, obviously it would be a challenge for songwriters and 
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publishers to negotiate individual licenses directly and effectively monitor all public 
performances of their music. Instead, songwriters and publishers generally affiliate with a 
performing rights organization (PRO) - ASCAP, BMI or SESAC - which negotiates blanket 
licenses, collects royalties, and enforces rights on their behalf. 

While the performance right is not explicitly regulated by law, the onerous Department 
of Justice consent decrees that have governed ASCAP and BMI since 1941 result in songwriters 
and publishers also receiving below-market compensation for performance of their music. 
Under these World War ll-era consent decrees, songwriters and music publishers do not get to 
negotiate the value of their intellectual property in a free market. Additionally, the consent 
decrees allow for a period of free-rate licensing during which the property of songwriters and 
music publishers is utilized without compensation for vast lengths of time as the parties 
attempt to negotiate a license. If an agreement cannot be reached voluntarily by the parties, a 
federal judge decides the terms of the license. 

As streaming continues to cannibalize the mechanical royalties traditionally received 
from CD sales and downloads, compensation from the public performance right has become an 
increasingly larger portion of a songwriter's income. Unfortunately, the current royalties paid 
by digital webcasters cannot sustain songwriters who are trying to pay their rent and put food 
on the table for their families. To provide some perspective regarding how little songwriters 
and publishers are compensated by Internet radio, NMPA hosted an event on Capitol Hill in 
conjunction with the Subcommittee's last hearing on music licensing issues. The event featured 
five songwriters whose five well-known songs had been streamed on Pandora more than 33 
million times in the first quarter of 2012. In return for the use of their works those writers and 
their publishers collectively received $2,033. 

This week the Department of Justice announced it is undertaking a review to examine 
the operation and effectiveness of the consent decrees. It is our hope that the DOJ will act 
quickly to lift or significantly modify the consent decrees to ensure that publishers can continue 
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to affiliate with ASCAP and BMI without having to sacrifice fair market compensation, 

Arguabiy, coiiective iicensing benefits iicensees as much - if not more - as the iicensors, so all 
parties have an interest in finding a new model that works for everyone. 

In addition to the Justice Department amending the consent decrees. Congress can also 
help by amending section 114(i) of the law, which currently prevents the federal rate courts 
from considering the rates paid to SoundExchange for digital performances of sound recordings 
as evidence when setting rates. NMPA believes that those rates, which can be more than 12 
times greater than what songwriters and publishers receive, would help the federal rate courts 
to determine more accurately fair rates forthe performance of musical compositions. 

Synchronization (Svncl Rights 

The use of music synchronized with video is the third significant source of revenue for 
songwriters and publishers. Traditionally this has included the use of music in movies, 
television, and commercials. Newer forms of this right include music videos and the use of 
music in user-generated content such as on YouTube. 

For songwriters and music publishers, this is a free market right not regulated by law. 
Because the sync market is unregulated, NMPA believes it is a useful barometer for assessing 
the fair market value for mechanical reproductions and performances of musical compositions. 
If an automobile company wants to use a popular song in a commercial for its new car, it must 
negotiate with the music publisher and the record company for the use of their respective 
copyrights. Not surprisingly, given that both copyrights are then negotiated in a free market, 
the common industry practice is to pay both copyright owners under the same terms. This free 
market benchmark suggests that the 9:1 split that record companies receive for downloads and 
the 12:1 split they receive for webcasting are simply a product of the regulation that publishers 
are subject to in those areas. 
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Some have called for compulsory licenses to include sync rights. This is the wrong 
approach and would only discourage investment in songwriting. The sync licensing market is 
operating efficiently without government regulation and currently compensates songwriters 
fairly for their creativity and publishers for their investment. In addition, for those who would 
use scare tactics regarding what would happen if regulation were lifted in other areas, the 
efficiency and smooth operation of the synchronization market provides a perfect illustration of 
how the music industry can thrive in the absence of unnecessary regulation. 

The Songwriter Equity Act (SEAI 

The SEA addresses two significant inequities under current copyright law that prevent 
songwriters and music publisher from receiving compensation that reflects the fair market 
value of their intellectual property. 

The SEA would ensure that the government applies a market-based rate standard when 
setting licensing rates for the mechanical reproduction of musical compositions - the same rate 
standard enjoyed by artists and record labels for non-exempt businesses in the digital sound 
recording performance right. The SEA would also allow the federal courts that set rates for the 
public performance of musical compositions to look at relevant evidence, which they are 
currently prohibited by law from considering. 

These modest changes to the law will help level the playing field in the rate setting 
proceedings that are currently undeniably stacked against songwriters and publishers. 

Proposals to Devalue the Rights of Songwriters/Publishers 

The RIAA's recent submission to the Copyright Office regarding music licensing issues 
suggests that licensing would be more efficient if songwriters and publishers simply allowed 
record labels to administer our copyrights for us. This is not a realistic or constructive proposal. 
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Songwriters and publishers value the ability to determine how their works are used and to 
negotiate the terms for their use. Having a direct relationship with licensees is also frequently 
an important component of understanding and advancing mutual interests. While NMPA 
believes strongly in a more efficient and effective licensing system, the answer is not to 
subjugate the rights of songwriters and music publishers to record labels. 

The elimination or, at the very least, modification of the government-mandated 
compulsory license and consent decrees in favor of a licensing structure that more closely 
resembles free market negotiations favors not only music publishers and songwriters, but 
music services, consumers and the music market generally. The CRB proceedings that set the 
Section 115 compulsory license rates and categories for mechanical rights occur once every five 
years, far slower than the development of new technology for digital music distribution. 

The government-enforced consent decrees that govern the licensing of public 
performance rights restrict the ability of both the PROs and music publishers to bundle the 
multiple, global rights that new digital music services now require to operate and compete on a 
world-wide scale. These restrictive and antiquated regulations result in a slow and reactive 
market for the licensing of songs, and do not provide the necessary flexibility to license rights 
properly and proactively in an ever-evolving, dynamic online music world. Only in the free 
market— or in a system that closely approximates free market conditions— can new music 
services obtain all of the rights needed as that technology develops, allowing those music 
services to enter the market and the ears of music-loving consumers more quickly. 

Conclusion 


As our global digital marketplace rapidly evolves, songwriters and music publishers will 
continue to embrace new delivery models and technology, but much of the copyright 
framework is outdated. A copyright update should build upon a foundation of intellectual 
property rights that enable a vibrant, legal music marketplace. Not just for songwriters, but for 
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all creators. Congress should review the law with a presumption against regulations that 
severely limit creators' property rights. 

Most importantly, we must ensure that future business models fairly compensate 
songwriters. Licensing new business models efficiently does no good if such new business 
models do not allow a songwriter to earn a living. Without updates to the law songwriting as a 
profession will give to way songwriting as a hobby and an important American treasure will be 
in jeopardy. 

NMPA looks forward to participating in discussions on how to work together to improve 
our copyright law. 
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Mr. Coble. Thank you, Mr. Israelite. 

Mr. Knife? 

TESTIMONY OF LEE KNIFE, EXECUTIVE DIRECTOR, 
DIGITAL MEDIA ASSOCIATION (DiMA) 

Mr. Knife. Thank you, Chairman, Ranking Member Nadler, Vice 
Chairman Marino, and Members of the Subcommittee. I thank you 
for inviting me to testify here today. My name is Lee Knife, and 
I currently serve as the Executive Director of the Digital Media As- 
sociation, or DiMA for short. 

DiMA is a nationally recognized trade association that represents 
many of the leading players in the digital music marketplace. You 
are probably familiar with many of our larger members which in- 
clude companies like Amazon.com, Apple iTunes, Google, YouTube, 
Microsoft, and Rhapsody. But there are several additional compa- 
nies we represent that play an equally important part in the devel- 
opment of the digital music ecosystem. 

In little more than a decade’s worth of time, the role our compa- 
nies have grown to play within the music industry is simply amaz- 
ing. With respect to consumers, our ingenuity has provided fans of 
online music with access to new services and offerings that satisfy 
almost every conceivable price point, from online music download 
stores to on-demand streaming to ad-supported Internet radio and 
more recently cloud-based offerings. 

With respect to copyright owners, our efforts have meant the cre- 
ation of new revenue streams that have handsomely rewarded con- 
tent creators and their agents for their creative endeavors. Sound 
Exchange, for example, recently reported a 312 percent increase in 
the total sum of royalties it paid to recording artists and labels in 
2012 versus 2008. This is thanks to monies paid by services oper- 
ating under the Section 114 compulsory license, many of which we 
represent. 

With respect to songwriter incomes, ASCAP and BMI, the two 
largest performing rights organizations, recently reported record 
high revenues of $944 million each in 2013. Meanwhile, SESAC, 
the smallest of the three PROs, has witnessed its revenue grow 
from just $9 million in 1994 to $167 million last year. 

All of these accomplishments, I am pleased to report, have come 
as DiMA members increasingly have been able to successfully con- 
vert would-be pirates into regular users of legitimate royalty-pay- 
ing music services. This task hasn’t been easy, and the current 
music licensing regime we are asked to navigate makes it no less 
difficult. It is safe to say that if we were writing from a blank slate 
today, no one would develop the current system we are asked to 
operate under here. 

In the remaining minutes of my time, I want to offer just a few 
thoughts on what essential elements should be included in any fu- 
ture music licensing reform package, followed by a quick evaluation 
of why I think two recently introduced legislative proposals in par- 
ticular constitute bad public policy. 

First, a 21st century licensing regime that is properly suited to 
handle the needs of an innovative industry and a consumer base 
that is consistently demanding legal access to content when and 
where they want it has to include: one, efficiency; two, trans- 



35 


parency; three, safeguards that adequately protect licensees from 
anti-competitive behavior; four, a level playing field among simi- 
larly situated competitors; and finally, five, it should shield licens- 
ees from excessive legal risks when those licensees are acting dili- 
gently and in good faith. 

Greater efficiency has two immediately apparent benefits. For li- 
censees, it guarantees new products and services can be brought to 
market sooner, which helps us in our fight against online pirates. 
For creators, greater efficiency will mean less of the royalties we 
pay for the right to perform or distribute content will be used to 
cover administrative expenses. Last year alone, more than $200 
million in royalties paid by music licensees was redirected to cover 
PRO operating expenses. Greater efficiency would mean fewer mid- 
dlemen and more money in the pockets of songwriters. 

The importance of transparency is obvious. If service providers 
can’t find the rightful owner of copyright-protected works, then 
they can’t license and pay for them, which means the creator 
misses out on a royalty and the general public is deprived of the 
benefit of enjoying his or her creativity. 

For creators, greater transparency provides full visibility into the 
total payments made by music services and the way those pay- 
ments are administered by the agencies and affiliates that the art- 
ists rely on to administer their rights. This, in turn, will allow 
those artists to make better informed decisions about which agents 
they choose to employ to maximize the net payments they ulti- 
mately receive. 

In the area of competition, the need to protect licensees from 
anti-competitive behavior may be greater now than any time in his- 
tory due to the recent consolidation in the recording and music 
publishing industries. Some, particularly in the context of licensing 
new musical works, have taken issue with this notion and even ask 
that certain requirements imposed under the Department of Jus- 
tice’s consent decrees be modified. 

Before taking this considerable step, we would strongly urge pol- 
icymakers to review the history of the ASCAP and BMI consent de- 
crees, which is attached to my testimony, and also recent Federal 
court cases which have made note of continuing anti-competitive 
behavior carried out by various parties acting on behalf of the 
music publishing industry. 

Further on the subject of competition, a hallmark of a good com- 
petitive landscape requires a level playing field be established 
among similarly situated competitors. For several years now, 
webcasters have had one simple request — namely, that the same 
rate-setting standard, the 801(b) standard that is currently used to 
determine performance royalties for cable and satellite radio, be 
used to establish rates for Internet radio. Record labels have relied 
on the 801(b) standard while licensing their musical works since 
the 1970’s, while cable and satellite radio providers have relied on 
it while licensing sound recordings since the 1990’s, all without 
any 

Mr. Coble. Sir, your time has about expired. 

Mr. Knife. Excuse me? 

Mr. Coble. Your time has expired. 
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Mr. Knife. I’m sorry. I would just like to close by saying we 
should consider the collective issues that I raised when we consider 
an omnibus approach to copyright reform. Thank you. 

[The prepared statement of Mr. Knife follows:] 
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Chairman Coble, Ranking Member Nadler, Vice-Chairman Marino and members of the 
Subcommittee thank you for inviting me to testify today. My name is Lee Knife and T currently 
serve as the Executive Director of the Digital Media Association - or "DiMA" for short. 

DiMA is a nationally recognized trade association that represents many of the leading players in 
the digital music marketplace. You're prohahly familiar with many of our larger members which 
include companies like Amazon.com, Apple, GoogleA^ouTube, Microsoft, and Rhapsody - but 
there are several additional companies we represent that play an equally important part in the 
development of the digital music ecosystem. 

In little more than a decade's worth of time, the role our companies have grown to play within the 
music industry is simply amazing. 

With respect to comumers, our ingenuity has provided fans of online music with access to new 
services and offerings that satisfy almost every conceivable price point - from online music 
download stores - to on-demand streaming - to ad-supported Internet radio and more recently, 
cloud-based offerings. 

With respect to copyright owners, our efforts have meant the creation of new revenue streams that 
have handsomely rewarded content creators and their agents for their creative endeavors. 
SoundExchange, for example, recently reported a 312% increase in the total sum of royalties it 
paid to recording artists and labels in 2012 versus 2008. This is thanks to monies paid by services 
operating under the 114 compulsory license - many of which we represent. 

With respect to songwriter incomes, ASCAP and BMl, the two largest PROs, recently reported 
record high revenues of $944 million each in 2013. Meanwhile, SESAC, the smallest of the three 
PROs, has witnessed its revenue grow from just $9 million in 1994 to $167 million in 2013. 

All of these accomplishments. I'm pleased to report, have come as DiMA members increasingly 
have been able to successfully convert would-be "pirates" into regular users of legitimate, royalty- 
paying music services. 

This task hasn't been easy; and the current music licensing regime we're asked to navigate makes it 
no less difficult. Tfs safe to say that if we were writing from a "blank slate" no one would have 
developed the current system we're asked to operate under today. 

In the remaining minutes of my time, I plan to ofl'er a few thoughts on what essential elements 
should be included in any future music licensing reform package - followed by a quick evaluation 
of why I think two recently introduced legislative proposals, in particular, constitute bad public 
policy. 

A twenty-first century licensing regime that's properly suited to handle the needs of an innovative 
industry and a consumer base that's consistently demanding increased legal access to content 
"when" and "where" they want it has to include: 

1) efficiency; 

2) transparency; 

3) safeguards that adequately protect licensees from anti-competitive behavior; 

4) a "level playing field" among similarly-situated competitors; and 

5) it should shield licensees from excessive legal risks when acting diligently and in good faith. 
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Greater efficiency has two immediately apparent benefits. For licensees, it guarantees new 
products and services can be brought to market sooner - which will help us in our fight against 
"online pirates". For creators, greater efficiency will mean less of the royalties we pay for the right 
to perfomi or distribute content will be used to cover administrative expenses. Last year alone, 
more than $200 million in royalties paid by music licensees was redirected just to cover PRO 
operating expenses. Greater efficiency means fewer middle-men and more money in the pockets 
of songwriters. 

The importance of transparency is obvious. If service providers can't find the rightful owner of a 
copyright protected work they can't license it and pay for it - which means a creator misses out on a 
royalty and the general public is deprived of the benefit of enjoying his or her creativity. For 
creators, greater transparency provides full visibility into the total payments made by music 
services and the way those payments are administered by the agencies and affiliates which artists 
rely on to administer their rights. This, in turn, will allow those artists to make better informed 
decisions about which agents they choose to employ, to maximize the net payments they ultimately 
receive. 

In the area of competition, the need to protect licensees from anti-competitive behavior may be 
greater now than in any time in history, due to the recent consolidation in the recording and music 
publishing industries. Some, particularly in the context of the licensing of musical works, have 
taken issue with this notion - and even asked that certain requirements imposed under the 
Department of Justice's consent decrees be modified. Before taking this considerable step, we 
would strongly urge policymakers to review the history of the ASCAP and BMl consent decrees - 
which is attached to this testimony - and also recent federal court cases which have made note of 
continuing anti-competitive behavior carried out by various parties acting on behalf of the music 
publishing industry. 

Furthennore, on the subject of competition, a hallmark of a good competitive landscape requires a 
"level playing" field be established among similarly-situated competitors. For several years now, 
webcasters have had one simple request. Namely, that the same rate-setting standard - "801b" - 
that's currently used to determine performance royalties for cable and satellite radio be used to 
establish rates for Internet radio. Record labels have relied on the "801b" standard while licensing 
their musical works needs since the 70s; while cable and satellite radio providers have relied on it 
while licensing sound recordings since the 90s - all without any significant issues. It's time to 
update the section 1 14 compulsory license so that the rates for Internet radio are determined under 
the same "801b" rate-setting standard as well. 

The last element, regarding the reduction of legal risks around certain licensing activities, has been 
commented on extensively. Suffice it to say, a twenty- first licensing regime has to avoid 
adherence to a series of outdated penalties intended only as a remedy to be applied to egregious 
violators, which are frightening and are sometimes employed as negotiating leverage, as they chill 
innovation on the part of licensees acting diligently and in good faith. 

Considered collectively, the elements T outline above - along with the longer set of comments 
attached to today's remarks - provide a roadmap to a new system for music licensing that will 
benefit creators and artists by allowing distributors to cater to fans of online music. 

Two recently introduced bills - H.R. 4079, the "Songwriter Equity Act" and H R. 4772, the 
"RESPECT" Act - take us in the wrong direction by seeking to create additional anomalies within 
the music licensing framework which cater to the unique interests of only a limited group of 
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Tn closing, I would like to thank you again for inviting me to testify today and I look forward to 
answering any questions you may have. 
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Mr. Coble. Thank you, Mr. Knife. I appreciate that. 

Mr. O’Neill? 

TESTIMONY OF MICHAEL O’NEILL, CHIEF EXECUTIVE 
OFFICER, BROADCAST MUSIC, INC. (BMI) 

Mr. O’Neill. Mr. Chairman, Mr. Ranking Member, Sub- 
committee Members, thank you for inviting me today. I am hon- 
ored to be here. I would also like to thank Congressman Collins for 
his sponsorship of the Songwriter Equity Act. It is being well re- 
ceived by my members. 

My name is Michael O’Neill, and I am President and CEO of 
BMI. I have been working with songwriters, composers and pub- 
lishers, and with businesses, for over 20 years while at BMI. We 
were founded in 1939 as a not-for-profit company, and BMI today 
is one of the world’s leading performing rights organizations. 

Under copyright law, whenever music is played in the public, the 
creators of that music, people like Lee Thomas Miller, are entitled 
to be compensated for their work. We represent over 600,000 song- 
writers, composers and publishers, and license their over 8.5 mil- 
lion works to businesses across the country. We also work with 
rights societies all over the world, wherever American songwriters’ 
music is used, to make sure they are paid for it. 

Today, through the marriage of technology and artistic creativity, 
digital media has truly democratized the industry. It has knocked 
down barriers and created more opportunities for creators than 
ever before. And while this is promising, as these new innovations 
come out, BMFs mission is and always has been to ensure that our 
songwriters and publishers are paid fairly for their creative labors. 
That mission, however, is being frustrated by an out-of-date regu- 
latory framework. 

BMI, like our competitor ASCAP, is governed, as you have heard, 
under a consent decree. Almost all of those rules in that consent 
decree date back to 1966 and beyond. Essentially, we are locked 
into a model that might have been appropriate when the Beatles 
first came to America, that might have been appropriate when you 
had to get out of your chair or your sofa to turn the channel on 
your television, but it is not appropriate in today’s modern world. 

Here are four modest proposals to bring BMI and the world of 
music licensing into the 21st century. 

Eirst, publishers currently do not have the flexibility to decide 
when they choose to utilize BMI to license their works and when 
they can license those works exclusively for themselves. BMFs rate 
court has held that publishers must choose between giving their 
works completely to BMI for all conceivable uses or not joining 
BMI at all. So a publisher that wishes to license one digital service 
on its own without the involvement of BMI must pull out for every 
other use from BMI, thus recreating what BMI does across the 
600,000 businesses we license. 

Publishers should be allowed to decide what businesses and what 
rights they wish to convey to BMI to license, and what businesses 
and which rights they want to license themselves. This will require 
a change to our consent decree. 

Second, we need to be able to license more than just the per- 
forming right. Under copyright law, businesses often need multiple 
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rights, especially online. Why make them seek out multiple people 
to get those licenses? Give them the expertise and the experience 
and the relationships with both the business world and the creative 
world, the world of music. I believe BMI is positioned to be that 
one-stop shop, a single destination where businesses can secure 
every right they need, and our decree should make that clear. 

Third, the BMI and ASCAP rate courts should simply be modern- 
ized. We propose replacing the current court with an arbitration 
model. The result we are seeking would be faster, less expensive, 
and be more market responsive for all parties. 

Finally, the consent decrees should sunset when the basis for 
those decrees no longer exists. As BMFs relative strength in the 
marketplace is reduced by many new entrants, new participants 
competing with BMI, we should be allowed to operate on behalf of 
our writers on the same terms and conditions as our competitors 
do. 

So in conclusion, BMI songwriters and publishers face a competi- 
tive landscape. In order to meet those challenges, all participants 
need to provide greater flexibility and operate more efficiently. 
When songwriters are unable to make a sustainable living, we are 
all impacted. 

The Department of Justice is undertaking a look at our decree, 
and we are very excited and look forward to working with them to 
make those changes. 

On behalf of all BMI songwriters across all 50 States, I thank 
you for your time. 

[The prepared statement of Mr. O’Neill follows:] 
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Written Statement of Michael O’Neill before the 
Subcommittee on Courts, Intellectual Property, and the Internet 
of the U.S. House of Representatives Committee on the Judiciary 
Hearing on Music Licensing Under Title 17, Part One 
June 10,2014 

Mr, Chaimian, thank you for the opportunity to present testimony before the 
Subcommittee on Courts, Intellectual Property, and the Internet (the “Subcommittee”) of the 
U.S. House of Representatives Committee on the Judiciary (the “Committee”) on the important 
subject of music licensing. 1 would also like to thank the Ranking Minority Member and the 
other members of the Subcommittee.’ 

My name is Michael O’Neill. 1 am Chief Executive Officer of Broadcast Music, Inc. 
(“BMI”), one of the world’s leading music performing right organizations (“PROs”). Mr. 
Chairman, America’s copyright laws provide a firm legal foundation to support a vibrant 
community of creative songwriters, composers and music publishers whose works fuel a robust 
and vibrant entertainment industry. After giving some brief background infonnation about 
BMFs mission and the benefits of collective licensing, my testimony will address three areas of 
music licensing in the current digital environment: (1) modernizing the BMI consent decree to 
enable BMI to meet the needs of the digital marketplace, (2) the need for the Songwriter Equity 
Act to achieve fair market value royalties for performances and mechanical licenses; and (3) 
updating the public performing right for the digital age, including confirming the applicability of 


Neither I nor BMI have received any funds, grants, contracts (or subcontracts) from any federal agency or 
proceeding of any kind during this fiscal year or the preceding two fiscal years that would have any relevancy to this 
licaring or my testimony. 
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the “making available” right recognized in the WIPO Copyright Treaty (“WCT”) (to which the 
United States is a signatory). 

I. BMI and Collective Licensing. 

BMI is celebrating its 75‘*’ anniversary this year. Since its incorporation in 1939, BMFs 
traditional role has been to license on a non-exclusive basis one of the six exclusive copyright 
rights identified by Congress in the U.S. Copyright Act: the right to publicly perform musical 
works. Public performances of musical works occur on radio, television, cable, satellite and the 
Internet as well as at concert halls, sports arenas, restaurants, hotels, retail stores and universities, to 
name a few of the many categories of BMI licensees. BMI licenses its music repertoire literally 
wherever music is performed or communicated to the public. BMI operates on a non-profit- 
making basis, distributing all income (less overhead and reasonable reserves) to its affiliated 
songwriters and publishers, 

BMI is proud to represent the public performing rights to more than 8.5 million musical 
works, and over 600,000 songwriters, composers and publishers, more than any other PRO. 

BMI also represents the works of thousands of foreign composers and songwriters when their 
works are publicly performed in the United States. BMPs repertoire includes works from 
outstanding creators in every style and genre of musical composition. BMI provides benefits to 
music creators and users alike, BMI also provides viable competition and choice for America’s 
songwriters in the licensing of the public performing right in their musical works. 

For its licensed music users, BMI offers an easy and friction-free solution for clearing the 
public performing rights to its works through the mechanism of a blanket license for one modest 
annual license fee. BMFs core competency is as a trusted third party in licensing the public 
performing right of musical creators to a broad range of entities that incorporate music into their 
products or services. To be successful in this mission, we have developed an understanding of 
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and appreciation for the business models and programming needs of the hundreds of thousands 
of businesses across the nation that provide our creators’ music to the public. BMF s blanket 
licensing has been endorsed over the decades by virtually all parties across the copyright 
licensing spectrum and, over the past four decades, has been embraced by Congress as a model 
for statutory licensing and applauded by tbe Registers of Copyright in several reports presented 
to Congress and this Committee. 

BMI also plays an extremely active role in the international copyright arena, serving on 
many committees and in leadership capacities in CISAC, the International Confederation of 
Societies of Authors and Composers. BMI has over 90 reciprocal licensing agreements with 
foreign PROs that give users outside the United States access to perform the BMI catalog and 
give users within the United States instant access to a global catalog of music. In an increasingly 
international economy fueled by the rapid expansion of the Internet, BMl’s structure and long 
history of cooperation with international content owners is all the more relevant and compelling. 

Since the dawn of the Internet, BMI has seen opportunity both for the digital businesses 
using BMl-represented music as part of their offerings, and for the songwriters, composers and 
music publishers we represent. In many ways, digital media has democratized the entertainment 
industry - knocking down economic and technological barriers and creating opportunity for 
more creators. We believe that technology and artistic creativity are symbiotic, not antagonistic. 
Today, we can each walk around with access to literally millions of songs from all genres 


through a device that fits neatly in our shirt or coat pockets. Tomorrow, as the market continues 
to innovate, it will become even easier for consumers to take greater control of their content - 
what they see or listen to, as well as how and where and when they do it. 
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For 75 years, BMI has served as a bridge between the business and creative communities 
as new opportunities to build commercial enterprises and generate revenue from music content 
have emerged. BMl’s roster of licensees is a “who’s who” of the global digital media. From 
Rhapsody to Spotify, Netflix to Hulu, and YouTube to Apple, we have a strong track record of 
crafting commercial relationships that work for business and our writers and publishers. 

Through these innovative licenses, we have successfully addressed new business and content 
models, from ad-supported to subscription services, long-form programming to on-demand and 
crowd-sourced playlists. We respect the exciting innovations that our digital licensees are 
bringing to market. We ask in return that the services recognize the value of music and creativity 
in the marketplace when standards and rules are established and when royalty fees are 
negotiated. 

Despite our impressive track record of growth, BMI, like any organization, must continue 
to evolve to address the needs of its customers and the marketplace. What follows are 
achievable suggestions of what is needed for BMI to continue to fulfill its mission of serving its 
affiliates and promoting the growth of music. 

II. The BMI Consent Decree Must Be Modernized to Meet the Marketplace Needs of 
the Digital Age. 

BMTs business operations are governed by a nearly 50-year-old consent decree that was 
written at a time when television was an adolescent industry, analog broadcasting was the nonn, 
and most popular music was on AM radio stations and could only be purchased by fans in small 
mom-and-pop record stores. Needless to say, the world is a vastly different place in the early 
21“* century. The BMI decree is in dire need of important repair and modernizing in order for 
BMI to continue to bridge the needs of music users and owners. 
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BMI has been in discussions with the United States Department of Justice (“DOJ”), as 
well as music users and the music publishing industry, about ways to modernize its decree to 
meet the needs of the current and future marketplace. We see the need to loosen or eliminate 
archaic restrictions that keep necessary, in-demand products from the marketplace, or that result 
in fees that are not market-based, or that create an obstacle course that jeopardizes the ability of 
small, independent publishers (and the songwriters who have contracted with these publishers) to 
continue to compete with their larger publisher competitors, thereby injuring the public. I will 
address four areas of proposed decree reform. 

A. Digital Rights Withdrawal Should Be Permitted under the BMI Decree . 

Concerned that the PROs were being paid license fees that were not market-based for 
many digital music services, several larger publishers decided in the last few years to withdraw 
from BMI and the American Society of Authors, Composers and Publishers (“ASCAP”) the right 
to license their catalogs for certain defined digital uses and instead to license those uses directly 
in the unregulated marketplace. Unlike many traditional media music users, it appears that there 
are a small number of very large digital music services that those publishers believe they can 
license themselves without the intermediary of BMI. Those publishers apparently believe that, if 
their digital rights are negotiated away from the confines of the consent decrees’ compulsory 
license regime, they can achieve rates that more accurately refect fair market value. 

BMI believes that its consent decree permits partial withdrawal of rights (I'.e., permitting 
publishers to designate BMI to license some license categories but not others).^ However, in 
separate decisions in 201 3, both the BMI and ASCAP rate courts detennined that the PROs’ 

^ For example, as part of TtMT's standard publisher affiliation agreements all publishers have for deeades 

withheld the right to license "grand” performing rights fmm BMT because the market for musical theater is one that 
they can easily license themselves and for greater value. 
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consent decrees do not allow their publishers to choose to have their works licensed by BMI (or 
ASCAP) for certain uses while retaining their rights to license PRO customers for other uses. 

The BMI rate court held that a publisher must use BMI for all public performing rights purposes 
or HOIK, thus putting publishers in the position of having to leave PROs entirely if they wish to 
retain any licensing right exclusively for themselves. 

These decisions present publishers with a dilemma: “all in” or “all out.” If forced into an 
all-or-nothing choice, publishers could be compelled to turn their backs on the efficiencies and 
value that BMI brings to wide swaths of the music licensing market in order to explore market 
opportunities for digital music rights.^ This threatens the entire licensing ecosystem that BMI 
services, including the songwriters, the hundreds of thousands of music users who depend on 
blanket licenses to comply with the copyright law, and the international web of reciprocal license 
agreements. Thus, in our discussions with the DOJ we are seeking to clarify our consent decree 
with the DOJ to provide for partial withdrawal of rights under some reasonable structural 
guidelines. 

B. BMI Should Be Able to License Multiple Rights , 

In today’s world, multiple rights - for example, performing rights, mechanical rights, 
lyric display, publication and reproduction rights, and synchronization rights - are often 
necessary in order to disseminate music. Currently, users must negotiate these complementary 
rights with multiple parties in circumstances where the ability to negotiate all of them with a 
single party would be more efficient. As the Commerce Department Internet Policy Task Force 


For example, if a publisher withdrew from BML it would either have to incur the costs of licensing, 
monitoring, and collecting royalties from lens of thousands of restaurants and manv thousands of broadcasters, or 
forgo licensing them and the royalties to which it would otlierwise be entitled. 
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recently noted, the current disaggregated system is inefficient, and bundled licensing could spur 
innovation. 

While the BMI consent decree does not prohibit the licensing of multiple rights, 

ASCAP’s consent decree does. However, in Europe, where collective music rights organizations 
handle both performance and mechanical rights, it is a common practice for PROs to offer “one- 
stop shop” licensing for multiple rights in musical works. Yet despite the demands of the 
marketplace for bundled rights solutions, BMI and ASCAP do not generally license mechanical 
rights or synchronization rights, either separately or as a complement to their blanket licensing of 
public performing rights for digital music services.'' 

For over 10 years, digital music services have complained about the difficulty of 
licensing mechanical rights under Section 115. The Section 1 1 5 compulsory license is a work- 
specific license, whereas digital music services need access to a large volume of works to launch 
competitive music offerings online. These services have called for a blanket license under 
Section 1 1 5 as well as the ability to bundle the various music publishing rights they need through 
“one-stop shops.” PROs ought to have no restrictions on the product lines they can offer to users 
who need all rights. 

This clarification of the BMI decree is especially critical if some publishers elect to 
withdraw their digital rights from BMI. If partial rights withdrawal were permitted under the 
BMI consent decrees, we expect that some larger publishers would take the opportunity to 
license - and bundle - rights to certain music users outside of BMTs licensing mechanism. 
However, most publishers - including especially smaller and independent publishers - would 


'' BMI has included limited syne licenses U) the broadcast television networks as part of its longstanding 

blanket license agreements. 
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likely opt to remain with BMI, as they may lack the resources necessary to explore such 
licensing opportunities or may simply prefer to avail themselves of the value provided by BMI. 

It is therefore critical that the BMI consent decree make clear that these smaller and 
independent publishers - through BMI — are able to bundle digital rights in the same way as their 
larger competitors do. In this way, smaller publishers will be able to offer the same licensing 
products as large publishers, and digital music services will have access to all the rights they 
need from BMI affiliates on a one-stop basis. 

In addition, under changes to the copyright law enacted effective in 1978 and just now 
becoming operational, songwriters who gave their rights to publishers in or after 1978 can 
recapture their copyrights after 35 years. This will create an ever-growing universe of 
songwriters who will become, essentially, their own publishers, and, just like the small and 
independent publishers, will need the resources of the PROs to fully exploit thei r works and 
compete with the larger publishers who offer bundled rights products outside of the PROs. 

Maintaining BMTs role as a trusted digital licensing representative for independent 
music publishers and songwriters also would ensure the continued diversity and competition in 
the music publishing sector, which has seen consolidation in recent years, PROs should be 
explicitly authorized to handle reproduction and distribution rights required by digital services, 
either separately or as a part of bundled rights offerings. Such capabilities will also bring the 
United States into greater harmony with global PROs. 

C The BMI Rate Court Should Be Replaced or Streamlined 
Under the BMI consent decree, a licensee has an automatic right to a blanket license to 
use any, some, or all of BMTs music upon written request for a license. If BMI and the licensee 
cannot reach an agreement on reasonable fees through negotiations, either party can petition the 
designated judge in the United States District Court for the Southern District of New York to 
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determine those fees (referred to as the BMI “rate court”). When a fee dispute is before the BMI 
rate court, the parties to the rate proceeding frequently cite prior PRO licenses and other 
marketplace deals to serve as benchmarks in order to aid the rate court in setting reasonable 
license fee rates for the applicant music user. 

While this rate court structure may have served a purpose in the traditional, stable 
broadcast marketplace, the process is ill-suited to the rapidly evolving digital licensing world. In 
short, the BMI rate court (and the parallel ASCAP rate court) federal litigation process has 
become unwieldy, expensive and slow, and it has produced what we believe are below-market 
rates that are not responsive to changes in the value of repertoire. 

We believe that replacing the current rate court with arbitration in New York under the 
American Arbitration Association rules would be a faster, less expensive, and a more market- 
responsive mechanism for all parties to obtain fair, market-value rate decisions. Congress 
already enacted legislation to provide an expedited litigation structure for individual proprietors 
in Section 513 of the Copyright Act. This can perhaps be a template for a streamlined process, 
(albeit with replacing federal rate courts in the various federal circuits with arbitrations). We do 
not believe that moving BMI to compulsory licensing before the Copyright Royalty Board 
(“CRB”) would be a solution to this problem, as it would replace one expensive, slow system 
with another. 

Under the current BMI consent decree, any business that wants to use our music just has 
to send BMI a letter asking to do so. If businesses can get instant access to our music, it is only 
fair that they pay us something from the moment they use the music, even if it may take a while 
to come to a final agreement on terms. Under the current decree, if the parties cannot agree on 
an “interim” fee, BMI must bring a motion in the BMI rate court - again, slow and expensive - 
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to have the court set the rate. For an interim fee to be paid from the outset would require a 
change in the consent decree to become a reality. 

D. The BMl Decree Should Be Periodically Reviewed or Sunset . 

In addition to these reform ideas, BMI also believes that the DOJ should re-examine the 
basis for a perpetual consent decree governing and restricting the rights of music content owners. 
In this regard, we should move toward a sunset of the current decree in its entirety if its existence 
can no longer be justified overall, or partial deregulation in any digital market in which BMI may 
lack the market power that was the predicate for its original regulation. 

The substantive provisions of BMI’s current consent decree were negotiated and entered 
into in 1966, with the lone change since then being the addition of the compulsory license/rate 
court mechanism in 1994. This nearly 50-year span is several generations in human years, but 
measured in digital years, it is eons removed from the current marketplace. The cuirent BMI 
consent decree assumes that BMI has significant market power that needs to be curbed, but those 
assumptions are questionable now that digital technology has exploded in the past two decades. 
The Internet’s worldwide reach, combined with increasing computing power and decreasing 
storage costs, now affords both owners and music users far greater tools and capabilities to 
identify, monitor and license music use than was the case a half century ago. There are many 
rights licensing agencies and services competing to meet the rights clearance needs in an 
unregulated market. 

However, even if regulation still has some place in the modem era, a likely future is one 
in which one or many major publishers may partially withdraw their digital rights from BMI (in 
the event that partial grants are permitted or recognized by the courts to be available under the 
decree), or large publishers may have left the PROs entirely. In any market sector in which this 
occurs, BMI would lack the market power presupposed as a basis for its consent decree 
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restrictions. Why then should BMI continue to be regulated for those licensees? In short, the 
competitive landscape has changed so substantially that the DOJ should reexamine the 
justifications for the decrees and seek termination if they are no longer found to be warranted by 
original assumptions. 

If record labels and major publishers can license in the unregulated marketplace, PROs 
should also be able to compete on the same playing field so that legions of smaller songwriters 
and publishers will not be disadvantaged. Competition from the collective body of smaller 
songwriters and publishers will benefit the public welfare. At a minimum, the decree should be 
subjected to mandatory periodic review, perhaps every five years, and terminated at a stipulated 
point in the future. ’ 

As you may be aware, the DOJ has in the last week called for public comment on 
whether the PROs’ consent decrees are fulfilling their purposes. We look forward to this process 
and are optimistic that DOJ will agree that the time has come to bring the consent decrees into 
the modem age in order to address the current needs of the marketplace. 

III. The Songwriter Equity Act Should Be Enacted. 

BMI has joined with ASCAP, SESAC, Inc., the National Music Publishers’ Association 
and the National Academy of Recording Arts and Sciences in support of the Songwriter Equity 
Act (“SEA”). The SEA is a modest bill which would help songwriters and publishers obtain fair 
market value royalties for public performance and mechanical licensing of digital services.® The 

On March 28, 2014, ihc DOJ slrcamlincd ils review process for eoasidering modificalions and 
terminations. See Antitinst Division Manual (5th ed., March 2014), avaHable at 
lillp:-^/\v\v\v.iiishcc.uov,’'’alr/Tnibiic/di\ isioinnaTiLiai/ntrdn’viiaTi.pdr (last visited, Apr. 14, 2014). 

^ BMI is verv’ pleased that this joint effort culminated in the introduction of the SongwTiter Equity Act of 

2014 (HR. 4079) (‘'SEA'O on Februart' 26, 2014 by Rep. Doug Collins (R-GA), joined hy original cosponsor Rep. 
Marsha Blackburn (R-TN). 
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SEA contains an amendment to Section 1 14(i) that could serve to reduce the current inequitable 
disparity between the low public performing rights fees paid by Internet music webcasters (such 
as Pandora) to songwriters and publishers for the public performance of musical works, and the 
far higher, fair market value fees paid by these same Internet music services to recording artists 
and record labels for the public performance of sound recordings. 

The goal of the SEA, insofar as it relates to PROs, is simple: it removes the prohibition 
against the PRO rate courts’ consideration of the fair market value rates set by the CRB as 
benchmarks. The bill, by removing the evidentiary prohibition, establishes a process that permits 
the rate courts to consider all relevant benchmark deals (including the CRB rates). The statutory 
fix would not only apply in a rate court but also in arbitration of rates if the BMI decree is 
amended as we propose herein. 

While we believe this may lead to a more reasonably comparative valuation for music 
compositions, the bill is silent on the appropriate rate, and leaves all aspects of rate determination 
to the rate court; it does not mandate rate increases for the PROs or digital music services, nor 
does it even require the rate courts to give any weight whatsoever to sound recording rates. 
Rather, by modifying Section 1 14(i) in this way. Congress would afford rate courts the ability to 
address the rates for musical works based on a more complete examination of marketplace 
factors. 

The reason we seek passage of this bill is because we believe that a PRO rate court, given 
all relevant benchmarks, would set rates that would reduce the current disparity. There is a 
roughly 1 2-to-l disparity in the license fees paid to SoundExchange by large digital music 
services like Pandora compared to the license fees paid to songwriters and PROs by those same 
services. While ASCAP’s rate court recently announced a blanket license rate of 1.85% of 
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Pandora’s net revenues to be paid to ASCAP (for its approximate 45% share of music 
performances), the same licensee is paying approximately 50% of its revenues for sound 
recording performing rights to SoundExchange.^ BMI has its own rate proceeding pending 
against Pandora and we are seeking a reasonable rate increase. 

There is no basis in law or economics for the current disparity. We believe that one of 
the causes for this disparity is the language in Section 1 14(i). Indeed, this section was cited by 
the ASCAP rate court decision as expressly forbidding the court from even considering as 
benchmarks the fair market value rates paid or set by the CRB for sound recording performance 
rights. 

Indeed, this gap in the value of sound recording and musical work copyrights is out of 
sync with global music licensing norms. Internationally, performance rights in sound recordings 
are considered “neighboring” rights that are not the same as “authorship” rights under copyright. 
Rights of authorship vested in such creative works as musical compositions are viewed as having 
equal or greater value since they represent the foundational creative elements upon which other 
intellectual property is derived. This approach recognizes the undeniable truth that there can be 
no sound recording without an underlying musical composition.* 


’ License rates for “non-interactive webcasting” of sound recordings are subject to a statiitoiy license. In the 

absence of a voluntaiy negotiation, the)- can be set by the CRB under Section 1 1 4 using a standard that reflects. 

This standard is refeiTed to as Qie “willing buver/vvillmg seller” slaiidjird. Volunluhlv -negotiated inleraclive licenses 
have been considered as benchmarks in CRD proceedings. Digital music services like Pandora are thus required to 
pay license fees to SoundKxehange for the right Lo stream the sound recordings containing the underlying musical 
works at a fail' market value. These fees are in addition to separate license tees to the PROs and/or music publishers 
for the right to stream the musical works contained in the sound recordings. 

^ The SPA also seeks lo sliift the rale standard for mechanical royallies from a hodgepodge, mulli-faclor lest 

to a market-based willing buyer/willing seller standard. We fully support this goal of the bill. 
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IV. The Public Performing Right Should Be Updated for the Digital Age, Recognizing 

the “Making Available” Right in the WIPO Copyright Treaty. 

In the digital era, the future of content distribution is customized programming. 
Consumers want their programming on any device and available at any time. They will no 
longer accept having to be in front of their television sets at an appointed time to watch their 
favorite programming. 

The worldwide copyright organization, WIPO, recognized in the WCT that the number of 
individuals who receive a particular content transmission simultaneously is not important. 

Rather, the WCT acknowledged that content will be consumed individually as a result of it being 
made available for consumption and therefore recognized that its “making available” right covers 
interactive, one-to-one transmissions commonly made by Internet and mobile services. In 
addition, the “making available” right in both the public performing right and public distribution 
rights includes liability for the “mere offering” to transmit works, without the need to 
demonstrate that a transmission to a particular listener took place. 

To be clear, BMl believes that the current U.S. public performing right already includes 
the full scope of wired and wireless transmissions, as well as the full scope of interactivity, and 
that the “making available” right is an inherent part of current copyright law. 

However, two recent court decisions have concluded that at least some individually- 
accessed content is not protected by the public performance right, suggesting that Congress 
should explicitly clarify that the concepts embodied in the “making available” right are 
applicable to public performances. Specifically, the Second Circuit’s Carloon Network and 
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Aereo decisions have called into question whether the public performing right even applies to 
certain kinds of interactive transmissions.^ 

Together, these decisions have curtailed the public performing right, by declaring that 
one-to-one transmissions of a copyrighted work to individual members of the public are 
“private” (j.c., outside the scope of the public performing right, and the reach of copyright law) if 
they are made from so-called “private locker copies.” This technology-based loophole is at odds 
with the wide application of the performing right to one-to-one, on-demand (or interactive) 
transmissions. Recognizing the importance of this issue, the U.S. Supreme Court granted 
certiorari in the Aereo case (and heard oral argument on the matter on April 22, 2014). BMl 
submitted an amicus brief as part of a music industry coalition and we are optimistic that the 
high court will reverse the Second Circuit’s decision. 

The future of commercial music content delivery lies with highly-customized and 
individualized content streaming offered by cloud music services, and many of these services are 
already claiming to make “private” performances, in reliance on Cartoon Network. I would like 
to emphasize that cloud computing services will not be threatened by a robust public performing 
right. Content rights should be licensed and the marketplace will respond to the legitimate needs 
of cloud locker services. By contrast, if these court decisions remain the law of the land, or are 
not cured by legislation, we face the potential for a growing range of uses of copyrighted content 
that will not compensate the content’s creators. Together, these decisions threaten to eviscerate 
the value of creativity through a technological gaming of the system, enabling engineers to 
configure a performance as “not public” in order to avoid paying for the use of such content. 


See Cartoon Network, LP v. C.S’C Holdings, Inc., 536 F.3d 121 (2d Cir. 2CX.)8): WNET v. Aereo, Inc., 712 
F.3d 676 (2d Cir. 2013), cen. granted. v. Aeiro, Inc., 187 L. Ed. 2d 702 (U.S. 2014). 
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BMI therefore believes that the “mere offering” of performances for transmission is applicable to 
both the public performing right and the distribution right. 

In light of these recent developments, we believe that the U.S. public performing right 
should be clarified or confirmed to include the full scope of the “making available” right.*” 

Conclusion 

Music always starts with a song, and vvithout songwriters, there would be no music. If 
music licensing reform is to reach fruition, protecting the economic interests of songwriters 
should be a paramount concern of Congress. The laws of the United States, enacted pursuant to 
an express constitutional clause, are rooted in a fundamental principle that authors should be 
incentivized to create. PROs are key players, as they present efficient marketplace licensing 
solutions that deliver performing rights to users and performing right royalties to songwriters and 
publishers. 

We believe the keys to a continuing, vibrant music rights landscape are: (1) modernizing 
the consent decrees to permit partial rights withdrawal, enabling BMI and ASCAP to handle the 
licensing of mechanical and synchronization rights to digital music services, and streamlining 
and otherwise modifying the rate-setting mechanism; (2) enacting the SEA to enable rate courts 
(and any successor arbitration panels) and the CRB to establish fair market value rates for 
perfomiance and mechanical licenses; and (3) if necessary, legislatively correcting the judicial 
decisions limiting the public performing right by clarifying that all interactive, on-demand 
transmissions to the public are public performances. These goals are achievable and will 
promote creativity and a robust music marketplace. 

On April 4, 2014, BMI joined ASCAP, SESAC, Inc. the National Music Publishers' Association and The 
Songwriters’ (luild of America in submilling a response to the U.S. Copyright OlTice's Notice of Inquiry regarding 
its study on the Right of Making Available. See Joint Co mm ents of American Society of Composers, Authors and 
Publishers, Broadcast Music, Inc., The Songwriters’ Guild of America, SESAC, Inc., and the National Music 
Publishers' Association, Study on Right of Making Available, Docket No. 2014-2 (A]U'. 4, 2014). 
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Mr, Chairman, BMI looks forward to working with you, your staff, and other Members of 
the Subcommittee. Under your leadership and that of the Ranking Member, BMI will continue 
to work closely with all sectors of the music industry in order to develop music licensing reform 
solutions. We are grateful to the Subcommittee for the effectiveness of the Copyright Act, which 
permits BMI to function, and songwriters, composers and publishers to be compensated - not 
only to make a living but to create small businesses in a free enterprise system. Thank you for 
your many years of strong leadership on these issues which has had such a beneficial impact on 
the livelihoods of the hundreds of thousands of individuals we represent. 
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Mr. Coble. Thank you, Mr. O’Neill. 

Mr. Hoyt? 

TESTIMONY OF WILL HOYT, EXECUTIVE DIRECTOR, 
TELEVISION MUSIC LICENSE COMMITTEE 

Mr. Hoyt. Good morning, Chairmen Goodlatte and Cohle, Rank- 
ing Members Conyers and Nadler, and Members of the Sub- 
committee. My name is Will Hoyt, and I am the Executive Director 
of the Television Music License Committee. The TMLC represents 
some 1,200 local commercial television stations concerning music 
performance rights and has, on behalf of its members, been in- 
volved in negotiations, arbitration, and litigation for decades with 
the performing rights collectives that represent composers and pub- 
lishers, ASCAP, BMI, and SESAC. 

Based on TMLC’s decades of experience interacting with ASCAP 
and BMI, and more recently with SESAC, the consent decree re- 
strictions must stay in place, and consideration should be given to 
extending these types of restrictions to any entity that aggregates 
or bundles the power rightfully vested in individual copyright own- 
ership by Congress. 

Local television stations broadcast network, syndicated, and lo- 
cally produced programs. In most syndicated programs, stations do 
not select or control the music used in these programs but are re- 
quired to broadcast these programs precisely as produced and re- 
corded by third-party producers, and then required to license the 
public performances embedded in the program. The stations license 
these performances through ASCAP, BMI, or SESAC. Because 
these organizations have separate and distinct repertoires, each 
station must take a license from each PRO. 

Historically, these PROs have only issued licenses that permit 
the use of all of the aggregated copyrights in their repertoire with- 
out regard to the number of performances actually made by local 
stations. This is the so-called blanket license. 

Decades ago, ASCAP and BMI entered into consent decrees with 
the Department of Justice in order to settle antitrust actions com- 
menced by the Department. These consent decrees have been in- 
strumental in providing stations the right to reasonable license 
terms in light of the extraordinary market power that ASCAP and 
BMI enjoy by virtue of their aggregation of performance rights and 
insistence on licensing those copyrights only on a collective or bun- 
dled basis. 

Independent Federal judges have ruled, for instance, that under 
the ASCAP and BMI consent decrees, a station is entitled to a lim- 
ited reduction in blanket fees where some of the rights to perform 
music in the station’s programming were licensed directly from the 
copyright owner. These judicial rulings have helped facilitate more 
direct licensing within the industry, and therefore more competi- 
tion. 

These alternative licensing arrangements and fee structures 
were denounced by ASCAP and BMI, fought for in litigation by sta- 
tions, and would not have been possible without the consent decree 
provisions. 

As explained in my written testimony, SESAC is not subject to 
these restrictions and is the subject of a class action antitrust suit 
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brought by local television broadcasters with support from the 
TMLC. The licensing practices of SESAC demonstrate what any 
performance rights collective or other organizations that aggregate 
copyrights will do without the types of restrictions contained in the 
consent decrees. The Federal court recently denied SESAC’s motion 
for summary judgment in the class action antitrust case brought by 
Television. The judge observed, “It is undisputed that SESAC pos- 
sesses monopoly power in the relevant market,” and described the 
evidence of actions taken by SESAC in recent years that are spe- 
cifically banned by the ASCAP and BMI consent decrees. 

Attempts by TMLC to gain access to music performance informa- 
tion maintained by PROs about the music contained in television 
programs have often been denied on the grounds that such music 
information is, supposedly, proprietary. A general policy that re- 
quires collectives to publicly release usage information on which 
user fees and royalty distributions are based would help promote 
a more competitive market. 

We stand ready to cooperate with creators, collectives, and other 
users to find common grounds on legislation that would promote 
competitive market values for the right to perform musical works — 
that is, legislation that will fulfill the constitutional provision to 
enhance the public interest. 

Thank you all very much for your time. 

[The prepared statement of Mr. Hoyt follows:] 
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Hearing. Music Licensing Under Title 17 Part One 
United States House of Representatives Committee on the Judiciar\ 
Subcommittee on Courts. Intellectual Propeny and the Internet 
Testimony of Willard Hoyt, June 10, 2014 


1. Introduction 

Chairman Coble. Ranking Member Nadler. and members of the Subcommittee, my name is Will 
Hoyt, and 1 am the Executive Director of the Television Music License Commiiiec. LLC 
(“TMLC'’). The TMLC. an organization funded by voluntary contributions from local television 
stations and made up of voUinieers from a wide variety of local stations, represents the collective 
interests of the local commercial television stations in the United States and its territories in 
connection with certain music performance rights licensing matters In that capacity, the TMLC 
has interacted extensively, over decade-s. with the two larger U S. Performing Rights 
Organizations (“PROs") - the American Society of Composers, .AuUiors and Publishers 
(“ASCAP”) and Broadcast Music. Inc. (“BMP’) • assisting local television broadcasters in 
attempting to secure fair and reasonable licenses through a combination of industry-wide 
negotiations and. as necessary , funding and managing antitrust and federal ‘Tate court" litigation 
in order to address the systemic lack of competition in the licensing of music performance rigliis 
to the local broadca.si television industry The TMLC also has had license dealing.^ in the past 
with SESAC. LLC f'SESAC") - the smallest of the three U.S PROs. but nev'ertheless an 
organization that wields significant market power in relation to the licensing of the musical 
works within its repertory The TMLC is providing financial support to an antitrust action 
brought by several television broadcasters on behalf of the local television industry to addre.ss 
SESAC's anticompetitive licensing practices. 

My testimony today will address the following topics; 

• how local television stations acquire the right to publicly perform the music embedded in 
the programs they broadca.st; 

• the fact that stations do not choose and do not have control over the musical works 
embedded in much of the programming they broadcast. 

• as a result of the way tlie marketplace for licenses to perform tlie music in television is 
structured, stations need to take licenses from each of ASC AP, BMI, and SESAC, 

• the importance and necessity of the protections for local television stations (and other 
music users) provided by the ASC AP and BMI antitrust consent decrees (the "Consent 
Decrees"). 


1483 York Avenue. »20623. New York. NY 10075 Phone 2^2 30S 9040 
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• the continuing need Tor the ASCAP and BMl Consent Decrees and the need for 
equivalent oversight of SESAC or other aggregators of performance rights; 

• the lack of transparency of information about the music embedded in television 
programming and how tliat lack of transparency hinders tlie development of a more 
competitive market for music performing rights 

2. TheGoflIoftheTMLC 

The goal of the TMLC has not changed since 1 last testified before this Subcommittee in 2005. 

As 1 stated then, "the ultimate goal of the TMLC is to provide a competitive marketplace for 
music performance rights in which local television stations (and other music users) pay a fair 
price for performance rights and composers and publishers receive equitable payments for the 
rights used by local te]e>'ision stations " If there were a functioning free market with competition 
between and among music copyright owners to license performance rights, we expect the give- 
and-take of the marketplace would yield reasonable fees, but aa described below, such a market 
has never existed and does not exist now for the rights for local television stations to perfonu the 
music in syndicated programming and commercials. 

3. ‘I'he Local Television Music Licen.sing Marketplace 

As discussed in greater detail in the May 23, 2014 Comments of ihe Tele\'ision Music License 
Committee submitted in response to the Copyright Ofllce Notice of Inquiry requesting public 
input on the etTectiveiiess of existing methods of licensing music, .see 78 Fed Reg 14,739 
(March I7. 2014), ("TMLC Coiiimenls'') ^attached), local television stations, with limited 
exceptions, arc responsible for obtaining licenses for the public performance of copyrighted 
musical works tn the programming and commercial announcements the>' air.^ 

For the programs that local stations produce themselves, such as local news, the acquisition of 
music performing rights is straightforward In these programs, the station determines what 
music is used and how it will he used Because the station can obtain the music pedbrming 
rights at the lime it selects the music and acquires all of the other rights needed to use it, the 
station can ensure that the performing rights are available at a reasonable price It is within the 
station's control to ensure that it does not broadcast music pertbmiances for which it does not 


' The ABC, CBS, NBC, Univision, and Tclefuiura television networks clear the performances of 
music contained in their network programming on behalf of their local station affiliates 
Accordingly, stations affiliated with one of those netw'orks are only responsible for licensing the 
rights to perform the music in the "non-network” pivrtion of their programming day Other pq 

television networks, such as FOX, do not clear the music in their network programming, and So 

stations must separately obtain licenses to cover their performances of that music q- 

1483 York Avsnue, »20623. New York. NY 10O7S fl Phone 2l2 308 9040 
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have a pertbriiiancc right or for which the cost is too higli The ability to select what music is 
used in local programming allows stations to deal directly with the creators of the music in a 
competitive market environment The prices paid by stations in these competitive market 
circumstances have typically been significantly lower than the prices charged by ASCAP, BMI 
and SESAC for similar music performances Due to the opaque systems used by PROs to 
distribute royalties, these lower direct payments sometimes result in higher payments to creators 
This suggests that money that would otherwise flow to creators of teJevision mu.sic in a free 
market is being diverted by PROs to other rightsholders or that these collectives are inefficient 

Most of the programs and commercial announcements that stations broadcast, however, arc 
produced by third parties who select the music for the program but do not pay for the riglit for 
stations to broadcast those musical perfonnances For esample. syndicated programming, which 
includes reruns of shows that were originally broadcast on the networks (' off-net") and shows 
that arc produced and recorded specifically for broadcast on local television stations (“first run 
syndication") are produced by a third-party programmer and then licensed or "syndicated" to 
stations for broadcast in markets across the country Examples of these ‘olT-nct" shows include 
.Vei/t/t'A/ and I'riemls. both of which ate being broadcast years after the initial production was 
completed and the music embedded Jik/ge Judy and HuMIuhimem fonighi are examples of 
“first run’’ syndicated shows Stations do not control what music is in these programs, nor do 
they necessarily even know which music has been embedded, but the contract between the 
station and the syndicator typically requires the station to broadcast the program as produced 
without alteration Currently, these syndication contracts convey to the station all of the rights 
required to broadcast the pntigrani (including tliosc for the other creative elements, such as the 
script, choreography, acting and direction) except for the right to publicly perform the musical 
works that are irrevocably embedded in the program These same principles apply to the 
network programs provided by networks such as FOX that do not clear performances by their 
affiliated stations and to television commeiciais produced by advertisers, which are ofien 
distributed as part of syndicated or network programs 

Because these third-party producers do not act|uire the performing rights for the music, stations 
have little choice but to rely on repertory- wide coverage (typically, through so-called "blanket 
licenses”) from each of the three U S PROs to ensure that they do not infringe copyriglits Even 
for stations that have tried to deal direaly with each of the composers or publishers whose music 
is embedded in the program, the station either has not had access to accurate, timely, and 
complete music use informaiitm or a significant percentage of the rigitisholders have declined to 
deal with the station individually, preferring to license their works collectively through a 
performing rigitis organization This reality confers significant market power on each of the 
PROS 

In these circumstances, a station is left essentially with two hypothetical choices either pay the 
fee demandcxl by the PRO or do not broadcast a pr ogram in which the station has made an 
economic investment that far rxttweighs the value of the music performance tights in the 
program This assumes, contrary to fact, that a station knows what music has been used in a 
program before it airs and which PRO controls the respective performing rights The 

1483 York Avenue. »20623. New York, NY 10076 JS Phone 212 308 9040 
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CKtrsordinary leverage this provides the PROs forces most stations to purchase blanket license 
coverage as insurance against the risk of copyright infringement liability 

Individual rightsholders could instead negotiate directly with program producers and advertisers 
over the value of performance rights at the time music is selected or commissioned for use in 
third-pany produced programming and commercial announcements Those rightsholders already 
negotiate with such producers and advertisers, both to contract for any new music to be created 
and to convey a separate copyright right - a synchronization or '‘sync’' right - a variant of the 
reproduction right that permits the producer to reproduce the musical work in timed relation to 
the audiovisual images of the program Rightsholders and program producers can bargain over 
music performance rights as part of the transaction for the sync rights. Such a transaction would 
place music perfonnance rights on the same footing as all other riglns embedded in the 
programming, namely, they would be secured by the producer on the local stations' behalf at a 
time when meaningful negotiation over their fair market value can take place 

These competitively negotiated rigins would then he included in the price of the contract 
between the syndicator and the local station that permits the station to broadcast the program 
The cost of this broadcast syndication license is. in tiiiTi. determined in a competitive market that 
includes other local stations, cable networks and other new media delivery systems 

This approach to licensing non'dramattc public perfonuance rights has been in place and has 
operated seamlessly for more than 60 years in the motion picture industiy.^ Motion picture 
exhibitors have thereby avoided being subject to the very predicament that local television 
stations find themselves in - bearing the legal responsibility themselves to clear performance 
rights in music they neither select nor control the ability to exhibit To he sure, there are 
challenges in shifting (he television industry to a system where program producers clear all 
downstream music performance rights Producers and creators will need to develop new 
compensatory systems that recognize the greater value of performances that are more frequently 
transmitted or broadcast to a greater audience At least until that system is in place. PROs will 


- This competitive market for the music performance rights in the movie industry was brought 
about in large measure by a private antitrust lawsuit In Alden-KttcheUe hic. v. 80 F 

Supp 88S (S.D N Y 1948). operators of motion picture theatres challenged certain provisions of 
ASCAP's by-laws which prevented ASCAP members from conveying directly to movie 
producers music perfonnance rij^ts, notwithstanding that they were already engaging in 
negotiations with such producers over synchronization rights in tJie same musical works This 
aniticial "splitting'’ of the licensing of copyright rights forced theater exhibitors to obtain blanket 
licenses from ASCAP in order to lawfully exhibit the motion pictures, A federal court concluded 
that ASC AP violated the antitrust laws and issued an injunction stopping ASCAP s members 
from licensing music pert'ormance rights to the music embedded in movies to anyone but the ^ 

movie producers 80 F Supp at 900 & n, 2: {See atsoM. Witmark <& Sons v. Jensen, 80 F Supp So 

843 (D Minn 1448)) S. 
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continue to play a prominent role in licensing pedbrmaiices of music on television, and ongoing 
government oversight will be needed to prevent abuses of the market power conveyed by 
collective licensing 

4. Licensing Activities of ASCAP, BMI AND SESAC 

ASCAP, BMI and SESAC license the non-dramatic public pertbrmance right for musical works 
Historically, local television stations were lequired by these PROs to accept traditional blanket 
licenses conveying the rights, masse, to their entire repertories of music ^ The pricing 
structure of these blanket licenses was not related to either the extent of a station's actual use of a 
given pro's music or to a licensee’s success in obtaining performance rights to a portion of the 
music it used through direct license arrangements with the copyright owners fdirect licenses”) 
or the limited instances in which program producers have obtained such rights on the station's 
behalf (’'source licenses”) This aggregation of individual copyrights gives the PROs signiHcant 
market power and eliminates competition among otherwise competing individual composers and 
music publishers for performances of their works When combined with the fact that local 
stations have no control over much of the music that they publicly perform and may not know 
the music content of a program at the time it is broadcast, the ability of the PROs to exploit (his 
market power is magnified 

Recognizing the inherent market power that blanket licensing affords PROb and their atfiliated 
composers and publishers, the Antitrust Division of the U S. Department of Justice brought 
antitrust challenges against both ASCAP and BMI These lawsuits resulted in the ASCAP and 
BMI Consent Decrees, which impose a number of constraints upon those organizations' licensing 
activities designed to rein in their monopoly pneing power 

Specifically as they relate to local television broadcasters (although clearly also benefiting other 
music users), key provisions of the ASCAP and BMI Consent Decrees include those that 

• Require ASCAP and BMI to issue licenses on request, thereby averting threats of 
copyright infringement by those PROs or their affiliated publishers and composers 
while negotiations over fees and terms are ongoing. 


^ The license repertories of ASCAP, BMI and SESAC are exclusive to one another, accordingly, 
there is no competition between and among the PROs to license a given composer's musical 
compositions 

\4S( 'AP V. Showtime The Movie ('itamtei, htc., QI2 F 2d S63. 570 (2d Cir 1900) ("[I}n the 

licensing of music rights, songs do not compete against each other on the basis of price see 

a/so BMI V CBS. 441 US!. 32-33 (Stevens. J . dissenting) ( "(Tlhe blanket license docs not 

present a new songwriter with any opportunity to try to break into the market by offering his LO 

product for sale at an unusually low price The absence of that opportunity, however unlikely it So 

may be. is characteristic of a cartelized rather than a competitive market ”) q- 
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• Empower the federal coun that supeivises the decree to act as a "rate court" in setting 
'"reasonable" license fees in ilte event of negotiating impasse. 

• Bar ASCAP and BMI from obtaining exchsiw rights lo license theii afTilialed 
cop>Tight owners' works thereby preserving the right of users to secure 
pert'ormance rights licenses either directly from composers and music publishers or 
through program suppliers who themselves acquire those rights on the stations' 
behalf; 

• Mandate that ASCAP and BMI offer music users economically viable alternative 
forms of license beyond an ali<Qr>nothing blanket license, thereby enabling stations to 
secure public pertbmiance riglits to at least portions of their music uses via direct and 
source licenses without paying twice for the same rights, and 

• Require that ASCAP and BMI license similar uscr^ similarly, thereby preventing 
ASCAP and BMI from price discriminating within a community of users 

As discussed in greater detail in the TMLC Comments, these constraints, as enforced by the 
courts, have been the primary catalyst in affording local televi,sion stations and other music users 
critical, albeit limited, relief from the monopoly pricing power otherwise possessed by these 
collectives ^ For instance, using the rale court process provided undet the Consent Decrees, 
local television stations have been able to establish alternative license fee formulas under the 
blanket license umbrella to obtain limited fee credits for music licensed directly or at the source, 
injecting at least some competition into the music licensing marketplace ^ As long as the 
alternative license structures do not provide full credit in PRO fees for direct and sourced 
licensed works, direct and source licenses result in double payments to creators and PROs, 
thereby discouraging the development of a more competitive market for local television music 
performance rights Any refonns ihat weaken the cunwit consent decree and rate court systems 
would be a step backward toward greater inefficiency and PRO market abuse. 


’ Del Bryant, the former CEO of BML. agreed In his 2005 testimony he noted that ‘'ftjhe BMI 
Consent Decree is doing the job it is supposed to do that is. afford a BMI license to those 
music users that want a BMI license, and afford a relief valve in the event the music user and 
BMI cannot agree to license fees/tenn ** 

* The Per Program formula requires that every music performance within a program be 
“otherwise licensed.*’ so that even a one second performance of a PRO affiliate’s music not 
otherwise licensed require.s full payment for that entire program The most recent alternative 
provides for a pro rata credit for each performance by a particular PRO'S affiliate, but it does not 
provide any credit for a directly-licensed pcrfonuance by a creator who is not a nicmbei of that 
PRO or substitution of music owned by a non-member Neither of these alternatives provide for 
a reduction in the transactional fees associated with the performances that are direct or source & 

licensed. o. 
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Unlike ASC AP and BMl, SESAC i$ not yet subject to any judicial constraints on its licensing 
activities Despite the fact that ir is far smaller than cither ASCAP or BMI. SESAC has been 
able to amass, through collective licensing, substantial monopoly power With tliis monopoly 
power, SESAC today is engaging in essentially the same activities in relation to local television 
broadcasters diat led to the government antitrust litigation decades ago that culminated in the 
ASCAP and BMI decrees 

These activities include (i | extracting supra>competitive rates for its blanket license, (ii) refusing 
to olTer any viable alternatives to its all«or*nothing blanket license, (iii) eliminating any 
opporiuniiy to secure non-dramaiic public performance rights for certain musical works in the 
SESAC repertory other than through the SESAC blanket license, including by entering into de 
facto exclusive licensing arrangements vvidi its key affiliates, (iv) revoking interim licensing 
authorizations and then threatening copyright infringement lawsuits if stations do not acciuiesce 
to SESAC s license fee demands; and (v) refusing to provide users with complete and up^to-date 
information on all of the works in its repertory in any usable form, thereby eliminating the user's 
ability to determine if a particular work is in the SESAC repertory 

As a result of SESACs refusal to curtail these anticompetitive practices, broadcasters were 
compelled to bring an anlilrusl class-action lawsuit on behalf of the local television industry 
against SESAC in 2009 A trial date has not yet been set, but SESAC's motions to dismiss the 
case at the pleading stage and for summary judgment after the close of fact and expert discovery 
were denied ^ In denying SESAC’s motion for summary judgment, the court observed that the 
cflcctive elimination oflicensing alternatives to SESAC's blanket license means that ’'siaiion,s 
must pay supra-compciitive prices for the one license that is available — SESAC’s blanket 

license " Mcn’dnh i'nrp., tit at. v. UX\ 09 Civ 9177 IPAE). F Supp 2d , 2014 WE 

812795 (SONY Mar 3, 2014) The Court stated that “it is undisputed that SESAC possesses 
monopoly power in (the relevant) market ' and that “(i)t also appears undisputed that SESAC has 
the power to control prices over that market as currently structured. !ii at *36. The court also 
noted (hat dc facto exclusive licensing arrangements with key affiliates “effectively eliminated 
direct licensing as a means by which stations could license these afllliates’ music," /c/ai *10 and 
that the penalties for direct licensing in the de facto exclusive agreements constitute “substantial 
evidence [from] which a jury could find that SESAC effectively forced local stations to buy 
its blanket license Ut. *30 * 

In the absence of fundamental marketplace refonn in the manner in which local television 
broadcasters acquire the rights to perform the music embedded by others in the programming 


^ Fora more detailed discussion of this antitrust action, please see Section III of the TMLC 
Comments, p 14. 

* The very existence of these exclusive licensing arrangements was denied in testimony given by 
former SESAC CEO Stephen Swid in testimony before Uiis Subcommittee in 2005. See May 1 1, 

2005, Serial No 109-25 (p 26) ( “As Stephen Swid staled in hts oral testimony SESAC has not ^ 
entered into any exclusive arrangements with composers and publishers . ") So 
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that they broadcast, any legislative or other reform should preserve the critical protections of the 
Consent Decrees aflbrded users such as local television station broadcasters Similar oversight 
should be extended to SESAC and any other entity (hat seeks to aggregate and collectively 
license perfomiing Hghts on behalfof composers and publishers that wcnild otherwise be 
competing 

6. The Importance of Transparency in Music Licensing 

Future regulation of collective licensing of music performance rights should recognize the 
importance of transparency in music licensing A modem system of data concerning the use of 
music in television, combined with transparent and accurate information about music rights 
ownership and PRO afTlIiation, would go a long way toward promoting conipetitive-maricet 
alternatives to the traditional blanket license PROs, to varying degrees, have souglit to presen'e 
and exploit the lack of robust, accurate, and timely information available to their local broadcast 
station licensees to stifle competitive alternatives for the licensing of music performance rights. 
While it would not solve all of the problems of a music rights marketplace that has been marked 
by the absence of competition, transparent and standardized information would facilitate 
individual license negotiations between stations and rightsholders and increase the prevalence of 
performance rights payments that reflect fair market value 


00 
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Mr. Coble. Thank you, Mr. Hoyt. 

Mr. Griffin? You are our clean-up today, Mr. Griffin. 

TESTIMONY OF JIM GRIFFIN, MANAGING DIRECTOR, 
ONEHOUSE LLC 

Mr. Griffin. Excellent. I think I am used to doing that. 

So, my name is Jim Griffin. I am a media technologist, which I 
think means I am the panel’s geek. That is prohahly appropriate. 
Twenty years ago this coming Saturday, when I was the Director 
of Technology for Geffen Records, we released the first full-length 
song online, Aerosmith’s “Head First.” That was on June 14, 1994. 
So it has been 20 years now. 

And there are so very many issues that are at the forefront of 
today’s hearing. I am fascinated by all of them, but I am going to 
focus on only one issue, and that is the growing need for registries, 
for databases, comprehensive databases of information related to 
creative works, and not just music. So my remarks, while they 
focus on music, really span the field of copyright. I am going to 
make just a half-dozen fundamental points. 

The first point is that our goal should be to make it fast, easy, 
and simple to pay for music, movies, books, art, other expressions 
of ideas, such that the market can work with alacrity and effi- 
ciency. If we make it fast, easy and simple to pay, more people will. 

Secondly, we need comprehensive public directors. It is unneces- 
sarily difficult to pay your license from those difficult to identify or 
locate. We must work to record, enumerate, and update public 
databases that get creators paid and works licensed, let alone pro- 
vide attribution and create an historic record of our culture’s herit- 
age. 

Two years ago, I co-authored a scholarly paper for the Entertain- 
ment Law Journal that we entitled “Rights Unenumerated, Rights 
Disrespected.” The title tells the story, and that is all of the story 
you need to know. Without rights enumerated, they are very dif- 
ficult to respect. 

My third key point is that we should include all creators when 
we build these databases. Performers, featured artists, background 
artists, writers, editors, translators, owners, and all associated with 
the copyrights should be included in the rights to record and remu- 
neration copyright information because they often have remunera- 
tion. 

Mr. Coble. Mr. Griffin, you may want to pull that mic closer to 
you. 

Mr. Griffin. Yes. They often have remuneration and attribution 
rights, and they can also help us elucidate ambiguous information. 
As much as we do with land records, we should welcome any claim 
to any work. 

Well, I guess I have 2 minutes to repeat a lot of it. So I will go 
very, very quickly here for you. And just to repeat that my name 
is Jim Griffin. I am the panel’s geek, the media technologist here, 
20 years 

Mr. Marino. Excuse me, sir. We heard it all. We heard it clearly. 

Mr. Griffin. Gotcha, then. That is just fine by me. 

The fourth key point that I am going to make is that we need 
GUID, and that is Globally Unique Identifiers. No less than a bank 
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check or a credit card, we have to have a number for each song, 
each book, each thing that we are trying to track. Simply using the 
title or the artist’s name is not enough. There are so many different 
ways to spell the creator’s name or the title that it makes matching 
extremely difficult. And, yes, it is true, we do rely upon semantic 
matching absent Globally Unique Identifiers. 

Globally Unique Identifiers are easy to explain. They are just 
like the VIN number on a car. Without a VIN number, we cannot 
accurately describe it. And when we have these Globally Unique 
Identifiers, we need to have them in a public database that is ac- 
cessible to anyone to read, and we do not now have appropriate 
databases for music, photos, graphics, to cite just a few examples 
where it is not done at all. 

This has many impacts. The key concern is that absent the use 
of these unique global numbers, money disappears along its path 
to its intended receiver. Where does this money go? It goes to pools 
of unattributed income divided through market share formulas at 
the organizations that collect the money and not to the specific cre- 
ator for which it is intended. 

Fifthly, I will say that there is a market solution, and it does not 
require the government to step in to fix it. The government, I 
think, should provide a wholesale core database that encourages 
retail activity at the edge of the market, no different than what 
happens with Internet domain names. There is a wholesale market 
at the center, but it encourages a retail market solution at the 
edge. 

Sixthly, I will finish by saying that the problem is growing expo- 
nentially in front of us. In roughly the year 2000, we saw 50,000 
sound recording albums released a year. By today’s standards, we 
go through that in 4 days on Sound Cloud, on January 4th, and 
sometime on January 1st YouTube sees that much content in- 
gested. We have a moving target. 

If we expect respect for rights, rights need recordation and enu- 
meration, and this issue cuts across all concerns. Regardless of how 
you license, you need to keep track of the stuff that you are licens- 
ing. Thank you. 

[The prepared statement of Mr. Griffin follows:] 
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Managing Director 
OneHouse 
The Plains, VA 


Mr. Chairman and Members of the Committee: 

My name is James Hazen Griffin. I am Managing Director of my consulting firm, OneHouse, in The Plains, 
Virginia, where we are focused on the digital delivery of art, especially music and its monetization. 

I thank you for the opportunity to appear today. My independent voice is like that of many independent 
creators who in aggregate outnumber the media companies that sometimes purchase their work for 
distribution and delivery. 

There are so very many issues at the forefront of today's hearing. I enjoy discussing all of them but for 
clarity and purpose I will focus on just one: The growing need for registries and our need for global, 
comprehensive databases of information related to creative works. 

Essentially, my remarks focus on half a dozen fundamental points: 

1. The Goal : Make it fast, easy and simple to pay for music, movies, books, art and other expressions of 
ideas such that the market can work with alacrity and efficiency. Essentially, the playing field levels with 
global access to complete information about creative works, a prime reason this goal has not been 
accomplished and may never be. 

In other words, public registries of creative works are lighthouses for users, creators and those who 
enable the connection between them. Lighthouses are classic public goods, loaded with economic 
externalities. Relying upon purely private efforts will not deliver a lighthouse (or its modern equivalent, 
the Global Positioning System). 

2. Comprehensive public directories : It is unnecessarily difficult to pay or license from those difficult to 
identify or locate. We must work to record, enumerate, update public databases that get creators paid 
and works licensed, let alone provide proper attribution and create an historic record of our culture's 
heritage. 

Last year, the United States Patent and trademark Office issued a green paper that highlighted the 
current problem: 

The most basic prerequisite for obtaining licenses is reliable, up-to-date information 
about who owns what rights in what territories. Users need to find the rights holders 
from whom to obtain permission, and right holders or their representatives need to 
be contacted to determine terms of use. As online businesses seek licenses for large 
repertoires of works to be offered in multiple countries in a variety of formats, and as 
multimedia uses become more common, the need for comprehensive globoHy-linked 
databases is growing. 

Two years ago I co-authored a scholarly paper for the Entertainment Law Journal with PTO attorney Ann 
Chaitovitz that we entitled "Rights Unenumerated, Rights Disrespected." The title tells the story. 
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3. Include all creators : Performers, featured artists, background artists, writers, editors, translators, 
owners and all associated with a copyright should be included in efforts to record and enumerate 
copyright information because they often have remuneration and attribution rights, and they can help 
elucidate ambiguous information. Much as we do with land ownership records, we should welcome any 
claim related to any work. 

Here's a clear example: Featured artists, background singers and studio musicians are entitled to half 
the money collected from non-interactive digital music services, now north of $500 million dollars, 
headed towards a billion in short order. These creators often have no copyright interest in their own 
work, but they do have remuneration rights under the law. 

In addition, the moral right to attribution for creative efforts should be recognized and observed by all, a 
task rendered exceedingly difficult by a lack of public databases on creative works. 

4. GUIDs are essential : We must support GUIDs (Globally Unique Identifiers) and public databases that 
include them. Semantic matches are not fit for the digital global age. 

A GUID is easy to explain: It's like the VIN number on a car. It's an unambiguous description that works 
regardless of language, culture or character set. 

Difficult to explain: In spite of the International Standards Organization (ISO) suggestion that such 
identifiers should be accessible through a public database, this does not now happen in the music 
business. 

Worse still: There is no authoritative database of them, public or not. No records are kept when 
numbers are assigned. Private databases do exist for the use of companies and organizations, but they 
are neither comprehensive nor authoritative. 

In short, the idea that media companies can assign identifiers in accordance with International public 
standards without feeling obliged to tell anyone what they have identified with the code is absurd. 

My colleague Paul Jessop, amongst the world's leading experts in this field, says (according to my notes) 
that "For identity management to be trustworthy you need to be able to find out what something Is 
called and to find out what lies behind something with a name. Currently there is not effective access to 
this information, and that’s before you get to the ownership of the rights in the things identified, which 
cannot be managed without effective identity management. 

As a result, we do not now have appropriate databases for music, photos or graphics, to cite a few 
examples where we do not have proper GUID implementation. Semantic match is especially challenging 
in a truly global, multilingual, multiple character-set world; GUIDs are essential to matching rights with 
works. 

A client of mine recently explained that more than 90 percent of the money they receive carries no 
GUID for connection to downstream revenue participants. As a result, they must use semantic matching 
for distribution, highly inefficient, a roadblock to proper revenue sharing. 
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I asked a number of the music-using companies why they do not attach a GUI D to music-use reports and 
their answers were identical: There is no authoritative database of them, let alone a public accessible 
database of them, so we cannot use them in commerce. 

This has many impacts, but the key concern is that absent the use of GUIDs money disappears along its 
path to its intended receiver. Where does that money go? To pools of unattributed income, divided 
through market share formulas at the organizations that collect the money. 

5. There is a market solution : On the Internet there are no unregistered computers. Every computer has 
an address registered directly or indirectly with the Internet Corporation for Assigned Names and 
Numbers (ICANN). 

ICANN registration works in large part because it is based on the profit motive. There is a non-profit 
wholesale core (ICANN) to set standards and incentivize a profit-seeking retail edge (for examples. Go 
Daddy or ENOM). The IP world can learn a lesson here: What IP sees as cost can instead generate 
profits, both directly (fees) and indirectly (licensing). 

In my opinion, past efforts at copyright registries fail for a number of reasons, principally because they 
are not market-oriented. No hands are nearly so powerful as those of Adam Smith, author of the Wealth 
of Nations and a principal chronicler of the free market. Many hands make light work of difficult 
problems, especially with registries. 

Given a core, wholesale, globally accessible public registry of creative claims, I believe a powerful market 
will develop to fill those registries with claims from creators. Outreach is the key, with profit potential 
motivating marketing, advertising, outreach and education. 

Equally, I feel sure that the continuation of past efforts, which center around expecting private 
companies to release to the public their internal information, will produce more on-going failure. 

A market solution for registries requires a wholesale core, much as has ICANN created the Internet's 
Domain Naming System. It is profitable, reliable, globally distributed and financed through registrant 
fees. In my opinion, as regards music, SoundExchange could perform this role well, as could similar 
organizations that exist for other media types. 

6. The problem grows exponentially : We are watching creative expression shift from the center of the 
network to its edge. We need registry services optimized for dramatic growth from the edge of 
networks, commonly called User Generated Content (UGC). 

Examples: Soundcloud alone reports a 2014 average of 12 hours of audio uploaded every minute (every 
60 seconds). YouTube reports 100 hours of audio/video uploaded every minute. These numbers will 
likely double bare minimum every year or two. 

By comparison: When at the global music industry's height it counted roughly 50,000 albums per year, 
conservatively counted Soundcloud now ingests more music than this every four days. The growth is 
even greater as regards video at YouTube. We have inadequate registry efforts now and they're getting 


worse. 
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Conclusion 

If we expect respect for rights, those rights need recordation and enumeration. The world cannot be 
expected to respect, pay and attribute where that information is unavailable. 

This is not a subjective discussion, as is the case with licensing and the proper role of government. 
Respectfully, reasonable people can and do disagree on these matters. 

This issue cuts across those concerns. Regardless of one's views on copyright and licensing, proper 
databases are essential, whether to seek permission for direct licensing, to process payment if 
statutorily licensed, or even if simply needed to properly attribute the work to its creators. 

The irony: Writing was developed to track property, clay tablets and reeds reducing the need for walls 
and physical property markers. Writing has grown to express our dreams, but recording the data behind 
those expressions fails us, and we are the losers because without information, permission, money, 
incentive and more are all elusive. 

My friend Daryl Friedman at the National Academy for Recording Arts and Sciences (NARAS) puts it 
better than me: "Artists deserve cash and credit." Well put. I couldn't agree more. 
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Mr. Coble. Thank you, Mr. Griffin. 

As we examine you all, we try to stay within the 5-minute rule 
as well, so if you will work with us on that. 

I am told that Chairman Goodlatte has a meeting that he must 
attend, so we will let him kick it off. 

Mr. Goodlatte. Mr. Chairman, I thank you for your forbear- 
ance. 

And to all of our witnesses, thank you. 

The clock is ticking. I have four questions for all of you, so that 
is 28 answers. They need to be really short, most of them yes or 
no. 

Number 1. We will start with you, Mr. Portnow. Would a free 
market model be a better alternative than the licensing system we 
have today? 

Mr. Portnow. Well, it is a fair market that we need. In other 
words, we have to pay for 

Mr. Goodlatte. Mr. Miller? 

Mr. Miller. Yes. That is exactly what we are here to ask you 
for today. 

Mr. Goodlatte. Mr. Israelite? 

Mr. Israelite. Yes. 

Mr. Goodlatte. Mr. Knife? 

Mr. Knife. I think we need a fair market, as Mr. Portnow was 
saying. 

Mr. Goodlatte. Mr. O’Neill? 

Mr. O’Neill. Please, yes. 

Mr. Goodlatte. Mr. Hoyt? 

Mr. Hoyt. If you define “free market” as a competitive market, 
yes. 

Mr. Goodlatte. Mr. Griffin? 

Mr. Griffin. As much as possible, but copyright is tough because 
you start without one. 

Mr. Goodlatte. Don’t I know. 

Number 2, former Register of Copyrights, Marybeth Peters, once 
suggested a union of music rights so that music services can more 
quickly get started. Would you support such a music rights organi- 
zation model rather than the current system? 

Mr. Portnow? 

Mr. Portnow. A complicated question. It would depend on what 
that looks like. What I would say is that our community cannot 
subsidize the establishment of new businesses, however, off our 
backs. 

Mr. Goodlatte. Mr. Miller? 

Mr. Miller. We support anything that revalues the copyright. 

Mr. Goodlatte. Mr. Israelite? 

Mr. Israelite. That would happen in a free market. 

Mr. Goodlatte. Mr. Knife? 

Mr. Knife. I think we wouldn’t support the addition of other lay- 
ers of administration, but we do support anything that leads to effi- 
ciency in the marketplace. 

Mr. Goodlatte. Mr. O’Neill? 

Mr. O’Neill. Yes. 

Mr. Goodlatte. Mr. Hoyt? 
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Mr. Hoyt. We don’t see the necessity for a government regulated 
single unit, and we believe that the competitive market will work 
in the long run. 

Mr. Goodlatte. Mr. Griffin? 

Mr. Griffin. I favor the consolidation that you described. 

Mr. Goodlatte. All right. Here is the tough one. You have to do 
some mental calculations quickly. 

What is the appropriate split, Mr. Portnow, between a songwriter 
and a performer for their work? And should Congress determine 
the split, or should someone else? And if so, who? 

Mr. Portnow. Nobody is getting rich from the new services. We 
have regulatory bodies at this point who are making that judg- 
ment. If it is done on a fair market value, then that is what is im- 
portant, that each of the creators have what is fair in the market- 
place. 

Mr. Goodlatte. Mr. Miller? 

Mr. Miller. Well, essentially it is two different things. The un- 
derlying work is the words and the notes, and then you have a 
sound recording. Mr. Israelite would have to speak to the complica- 
tions of that. 

Mr. Goodlatte. All right. Mr. Israelite? 

Mr. Israelite. A free market would answer that question, and 
then the one place where there is a free market for both copyrights, 
which is the synchronization right, it is generally split 50/50. 

Mr. Goodlatte. Mr. Knife? 

Mr. Knife. We are generally agnostic as to what that split would 
be, but we are inclined to move toward a system where we would 
only have to pay one person, and others would define what the 
split is amongst their rights. 

Mr. Goodlatte. Mr. O’Neill? 

Mr. O’Neill. I have songwriters who are artists, and I have 
songwriters that are just songwriters, and they argue that point 
often. I think the free market would ultimately determine it. 

Mr. Goodlatte. All right. Mr. Hoyt? 

Mr. Hoyt. If you can create a truly competitive market, that 
competitive market will determine the rates. 

Mr. Goodlatte. Mr. Griffin? 

Mr. Griffin. I don’t think you should compel a particular solu- 
tion or percentage. I think you should allow the parties to reach 
an agreement. But if they cannot, there needs to be an alternate 
arrangement such that there is payment. 

Mr. Goodlatte. Congratulations. We are through 21 of the 28 
questions, and we still have a green light. 

So, Mr. Portnow, this is a little broader, but be quick. What are 
the less visible issues that Congress should be aware of as we re- 
view our nation’s music licensing laws? 

Mr. Portnow. I think we have our hands full with the ones that 
are visible. I am happy to talk about that privately. 

Mr. Goodlatte. All right. Mr. Miller? 

Mr. Miller. The current state of the digital world is so debili- 
tating to the songwriting community that, I assure you, we cannot 
see beyond the obvious. 

Mr. Goodlatte. Okay. Mr. Israelite? 
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Mr. Israelite. There has been quite a bit of focus on the market 
power of Lee and his fellow songwriters, as opposed to the market 
power of the people we license to. So I don’t think that Google and 
Amazon and Apple need protection in their negotiations with song- 
writers. 

Mr. Goodlatte. Mr. Knife? 

Mr. Knife. I think some of the issues that aren’t being addressed 
are issues regarding the way money flows through the system. 
There are large amounts of royalties being paid by my member 
companies, and yet we still hear complaints from songwriters that 
they are not getting paid. 

Mr. Goodlatte. Thank you. 

Mr. O’Neill? 

Mr. O’Neill. With the consent decree from 1941 augmented in 
1966, there are many issues below the surface that we just don’t 
have any time for. 

Mr. Goodlatte. Well, perhaps my opening this up will cause you 
or others to comment as we move forward. 

Mr. Hoyt and Mr. Griffin? 

Mr. Hoyt. If I may, Mr. Chairman. 

In the interest of public policy, I think you have to really look 
at the balance between the benefits of aggregation and the poten- 
tial elimination of price competition. 

Mr. Goodlatte. Mr. Griffin? 

Mr. Griffin. I think that it is a very difficult question to answer 
definitively, and I will simply say that we have to maintain some 
kind of monitoring in order to ensure balance. 

Mr. Goodlatte. Going back to the point in your statement. 

Mr. Chairman, thank you for your forbearance; 28 answers in 5- 
and-a-half minutes is pretty good. 

Mr. Coble. You almost prevailed over the illuminating red light, 
but you barely made it. 

Mr. Goodlatte. Thank you. 

Mr. Coble. The distinguished gentleman from New York, Mr. 
Nadler, is recognized for 5 minutes. 

Mr. Nadler. Thank you, Mr. Chairman. 

Mr. Portnow, you endorse a comprehensive, unified legislative 
approach to music licensing. What are the advantages to a com- 
prehensive approach? Are there harms to doing it piecemeal? And 
what are the key elements of a meaningful comprehensive bill? 
Briefly, please, because I have a lot of questions. 

Mr. Portnow. Well, I think we see the results of the band-aid 
approach. Over the years we have cobbled together these various 
different rights from different generations, and when we arrive at 
where we are today, they just don’t work. To do it piecemeal at this 
point when we have a great opportunity to make a difference, you 
hear everybody on this panel clearly saying that we have to make 
some changes. I have heard most of you saying that some changes 
need to be made. We need to grab that opportunity. It is not cer- 
tainly going to be easy. It is complicated. But that is really the way 
to go. 

Mr. Nadler. Are there harms to doing it piecemeal? Why do we 
need a comprehensive approach? 
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Mr. PORTNOW. Comprehensive is the way to go in the long run 
because the piecemeal has not served us well. 

Mr. Nadler. Okay. Thank you. 

We also sometimes hear that a royalty for performing artists 
from AM/FM radio would henefit the biggest of stars, not smaller 
artists. What is your response, and are there studies out there 
showing this? 

Mr. PoRTNOW. The performance right, the way it would work is 
that it would go to the artist, and the artist, whether he is a large 
artist or a small artist, really is not relevant. The fact is that when 
somebody’s work is played on the air and they are the performer, 
they ought to be paid. There is no example in American history of 
business that profits from the works of others without paying 
them. 

Mr. Nadler. Well, actually, there is, but it is before the Civil 
War. 

Mr. Israelite, within the compulsory music licensing system, one 
goal is to mirror the free market and maximize fair market value. 
How do you envision achieving that for all music creators? And can 
we do it in a comprehensive fashion so that we don’t leave anyone 
behind? 

Mr. Israelite. So about a quarter of our industry is regulated 
by a compulsory license with a bad rate standard. Section 115. Our 
first preference would be to get rid of the compulsory license. We 
don’t think the government should have any business in setting 
prices for songwriters. But the next best thing and the thing that 
perhaps is more doable is to at least give us a rate standard of will- 
ing seller-willing buyer. If that were the case, I can promise you 
that on a $1.29 download, a songwriter would make more than 9.1 
cents. So in the absence of being given a free market opportunity, 
at least let the judges that set our rates try to approximate what 
would happen in a free market. 

Mr. Nadler. What did you say that 1909 2 cents was worth 
today? 

Mr. Israelite. With inflation it would be about 50 cents. 

Mr. Nadler. But it is only 9 cents. Thank you. 

Mr. Israelite. It is 9.1. 

Mr. Nadler. Okay. Thank you. 

Mr. Knife, under current law there is a different rate setting 
standard that is used to establish rates for cable and satellite than 
for Internet radio. How has this impacted your members? 

Mr. Knife. Well, clearly the biggest issue, the biggest way it has 
affected them is that they pay considerably higher rates. The will- 
ing buyer-willing seller standard has led to higher rates than the 
801(b) standard has led to. 

Mr. Nadler. So currently some of your competitors have an ad- 
vantage over you, and creating parity would at least level that 
playing field? 

Mr. Knife. Absolutely, sir. Yes. 

Mr. Nadler. And why should we do the 801(b) instead of the 
willing seller-willing buyer? 

Mr. Knife. I think there are a couple of reasons. Probably the 
first and foremost is that the willing buyer-willing seller standard 
is relatively new. In the short tenure of its application, it has re- 
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suited in some disastrous results that this esteemed House has 
seen fit to intervene on. Whereas the 801(b) standard has been in 
existence for a far longer period of time and hasn’t resulted in any 
difficulty. 

Mr. Nadler. I would quickly ask if Mr. Israelite and Mr. 
Portnow agree with that statement about the impact of the willing 
buyer-willing seller standard, quickly. 

Mr. Israelite. The people that use songs may find it offensive 
to pay a fair market rate for them. But the fact that that would 
be a newer standard is no argument why a songwriter doesn’t de- 
serve a fair market rate. 

Mr. Nadler. Okay. Thank you. 

Back to Mr. Knife, given potentially thousands of rights that 
must be cleared for a single song to come to production, in the free 
and fair market system you all favor, how do we make this work? 
In a free and fair market system, how do you deal with thousands 
of rights for a particular song? 

Mr. Knife. Right. Well, I think those issues were addressed a lit- 
tle bit by Mr. Hoyt and Mr. Griffin. We have to balance the inter- 
ests between an efficient marketplace, which might include the col- 
lectivization of rights licensing, with fair royalty rates. So we have 
to kind of balance those issues and make sure that we are control- 
ling those monopolized interests. 

Mr. Nadler. Thank you. 

Mr. Griffin, my last question, obviously. You said that it is un- 
necessarily difficult to pay your license, so we must work to create 
a comprehensive registry system. 

Mr. Griffin. Yes. 

Mr. Nadler. My first question is, do you mean going forward or 
going backward? How much would such a system cost? How long 
would it take to set up? Who would pay for it? And why? 

Mr. Griffin. Users should pay for it. It doesn’t cost anything be- 
cause it is profitable. If you look at the Internet domain name 

Mr. Nadler. It wouldn’t cost anything to set up this massive sys- 
tem? 

Mr. Griffin. Well, you already have a cost at the Copyright Of- 
fice. My point is that if you make it a market-based system, you 
invite the GoDaddy’s of the world in to help you fill and populate 
that database, and they make money doing so. So if you build a 
market-based system of registration, I believe you will have the 
outreach 

Mr. Nadler. So it pays for itself. How long would it take to set 
that up do you think? 

Mr. Griffin. I think it could be done within a year. 

Mr. Nadler. And are you talking about going forward only or 
going back? 

Mr. Griffin. It needs to go forward and backwards, and that al- 
lows anyone to register any claim related to 

Mr. Nadler. And you think that you could register every song 
going back to the song of Miriam and the Bible quickly? 

Mr. Griffin. No problem with that. I think truly it should hap- 
pen that we register our heritage 

Mr. Nadler. Let me just ask, does anybody else want to com- 
ment on the practicality of that? 
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Mr. Hoyt. I would just say that I think you can probably do it 
prospectively, but doing it back years I think would be extremely 
difficult. I think you have to leave the current system in place. 

Mr. Nadler. Mr. O’Neill? 

Mr. O’Neill. There is a Global Repertoire Database that was 
contemplated to be built overseas that had cost estimates of be- 
tween $30 million and $100 million, and it just fell apart after 3 
years of service. 

Mr. Nadler. Okay. Thank you very much. My time has expired. 

Mr. Coble. I thank the gentleman. 

Mr. Israelite, is the Collins-Jeffries bill a comprehensive solution 
to your problem, or do you see it more as a first step? 

Mr. Israelite. It is a very important first step. So for the 50 per- 
cent of our industry that is regulated by outdated consent decrees 
from World War II, it would at least allow the Federal judge that 
sets the prices for songwriters to consider evidence in the market- 
place. That is not a solution, but it is an improvement. 

On the mechanical side, while it doesn’t set us into a free mar- 
ket, it at least lets the three judges that set the price for song- 
writers for reproductions try to approximate what would happen in 
a free market. So it is a very important first step. 

Mr. Coble. And how does it affect over-the-air and digital broad- 
casters? 

Mr. Israelite. Well, for digital broadcasters, the mechanical part 
of it wouldn’t really affect them at all. And for the other part of 
the bill that deals with performance, the truth of the matter is that 
all it would do is allow the parties to make arguments to the Fed- 
eral judge. So we think that it is not really a very significant bur- 
den on any broadcaster to have to deal with the evidence of what 
rates would be in a free market when arguing to the judge that 
eventually is going to set the rates anyway. 

Mr. Coble. I was going to discuss the split, but I think you all 
pretty well responded to that with the Chairman’s comment. 

Mr. Griffin, would you elaborate on the importance of fair market 
value for all music performances? I think you all pretty well did 
that close to unanimously in response to Chairman Goodlatte’s 
question. 

Mr. Griefin. It was hard for me to hear the end of your point. 

Mr. Coble. Elaborate on the importance of fair market value for 
all music performances. And do you feel that royalty standards are 
harmonized or need some massaging? 

Mr. Griffin. I do think that music should receive its fair market 
value. There is no question about that. And I think it is essential 
that in order to do so, we track music and its owners such that we 
can identify them and those who participated in them so that we 
can get them the money they deserve that the market provides. 
Today that money often disappears on its way to the creator. 

Mr. Coble. I thank you for that, sir. 

Mr. Miller, I am going to put these three questions to you that 
may or may not be applicable to today’s hearing. 

Do you know bluegrass? 

Do you know Tom T. Hall? 

Can you play the fiddle? [Laughter.] 
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Well, that is ironic. I do. I grew up in Kentucky playing the fid- 
dle. I came to Nashville as a fiddle player. My first job in Nashville 
was playing fiddle for Tom T. Hall. I lasted 3 days and he fired me. 
[Laughter.] 

Mr. Coble. So I take it that you do indeed know him. [Laughter.] 

Mr. Miller. Very well, sir. Thank you. [Laughter.] 

Mr. Coble. I think the Chairman pretty well touched on the 
other questions that I had. 

Thank you for your response, Mr. Miller. I will tell you, I will 
identify and divulge the identity of the person who asked that 
those questions be presented to you. 

Gentlemen, thank you again. 

I now yield to — who is next in line? — Ms. Chu for 5 minutes. 

Ms. Chu. Thank you so much. 

As co-chair of the Congressional Creative Rights Caucus, I firmly 
believe that all artists should be fairly compensated across all plat- 
forms. That is why I am a co-sponsor of both the Songwriter Equity 
Act and the RESPECT Act. To me, it is just not fair for songwriters 
to be paid, on average, 8 cents for every 1,000 streams of their 
songs on digital radio. It is not fair for legacy artists who own pre- 
1972 sound recordings to be paid nothing for continuous streaming 
of their songs when entire digital stations are dedicated to the 
music of the ’40’s, ’50’s, and ’6Ts. And let’s not forget that record- 
ing artists are paid nothing for countless plays of their songs on 
AM/FM radio. 

Last week I hosted a Music Leaders Roundtable in my district 
where I heard from local songwriters, composers and recording art- 
ists about the challenges they face trying to make a living in to- 
day’s music market. One of the most legendary songwriters there. 
Lament Dozier, told me about the challenges that he has having 
to work at age 72 because he is paid very little for songs that he 
has written that play on digital radio despite the fact that he has 
written and produced over 54 number-one Motown hits and is also 
a number-one Billboard recording artist. 

So today’s hearing comes at a crucial time for music creators. 
These royalty disparities are in need of attention and ultimately a 
resolution so that we can continue to have a vibrant environment 
that fosters creativity and growth. 

So I would like to ask Mr. Israelite and Mr. Miller, because of 
a statutory mandate, songwriters and publishers are forced to 
grant a license to anyone who wants to use their musical work for 
reproduction and distribution in exchange for paying a royalty set 
by the government, and the rate was first set by Congress in the 
early 1900’s at 2 cents per song. Today, in 2014, it remains pain- 
fully low at 9.1 cents per song, and let’s not forget that this 9.1 
cents is split by the songwriter and publisher. 

Let’s assume the status quo prevails. What does the world look 
like in 5 years for music publishers and songwriters? And how can 
songwriters who are not also artists make a living off of the very 
low rates that accompany streaming services? 

Mr. Israelite. Well, in 5 years, if I am fortunate enough to still 
represent songwriters and publishers, what I fear is that I wouldn’t 
have a Lee Miller sitting next to me, because he wouldn’t be able 
to make a living as a songwriter. It is simply inexcusable that you 
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can’t at least get a fair market rate for what the property value is 
in a song when someone purchases a song. 

So we are very thankful for your sponsorship of the Songwriter 
Equity Act. It is a very important step toward getting to a place 
where a songwriter can still make a living when successful. 

Ms. Chu. Mr. Miller? 

Mr. Miller. Well, the reality is that our Songwriter’s Association 
looks at the numbers, that we have lost 80 to 90 percent of the 
songwriters over the last 12 years. Five years is a long time, so I 
don’t know. I fear what that would mean. Certainly, if we do have 
status quo and we ease more into a streaming model, it seems as 
catastrophic as we would assume that it is. 

What is interesting is my wife told me this morning that late last 
night my 11-year-old, Noah, asked what happens after today. Are 
all of Daddy’s problems solved? Which caused my wife to call and 
say I should understand more than I do, but answer that question, 
what happens after today, does it get better. And to her I have to 
say, I don’t know. It is a hard process, obviously a complicated 
process. I am not the legal guy here. I look for words to rhyme with 
“love” every day. Until yesterday, I had never used the word “omni- 
bus,” okay? [Laughter.] 

And that is the truth. But I will say this, I hope that you will 
take all of the facts into consideration and understand an American 
profession is in a lot of trouble. I mean, we are hurting. 

Mr. Israelite. I will give you a shocking statistic about the low 
rates paid by one particular company. Pandora. I believe one of the 
founders has been a witness before this body. Last year, that 
founder cashed out more in his stock ownership than every song- 
writer in the United States combined was paid from Pandora, and 
that just speaks to how low the rates are because we don’t have 
a right to negotiate the value of them in a free market. 

Ms. Chu. And, Mr. Portnow, could you talk about the role of pro- 
ducers and engineers in creating music? Why is it important that 
we highlight their contributions as we review the licensing scheme? 

Mr. Portnow. Sure, happy to. I know a little bit about producers 
and engineers because when I was a young man in a band and 
playing music, I had the experience of having a recording contract 
and having a producer in the studio. And then I became one. I was 
a record producer on staff for RCA Records for years. 

The producer is more analogous to what we would call a director 
in the film and television business. So he or she is the person that 
puts it all together, everything from booking the studio to finding 
the songs to creating the sound and the environment of those re- 
cordings, and we wouldn’t have recordings without them. They are 
not currently covered in the statute, and that is important because 
they too need to be compensated fairly for the work that they do. 

We are in negotiations from the Recording Academy with our 
friends at Sound Exchange. We think we have some good beginning 
solutions for that, and happy to talk about that further beyond the 
hearing today. 

Ms. Chu. Thank you. 

I yield back. 

Mr. Coble. The gentle lady’s time has expired. 

The gentleman from Texas. 
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I stand corrected. The gentleman from Pennsylvania, Mr. 
Marino. 

Mr. Marino. Thank you, Chairman. 

I normally don’t do this, but I have a brief statement that I want 
to make before I ask a couple of questions. 

Although there are a number of issues to work through in this 
copyright review process, music licensing may be one of the most 
complex sub-issues. I know firsthand because I have been meeting 
with all the stakeholders involved in this in D.C., New York, Los 
Angeles, and most importantly in my district. One thing is for cer- 
tain, no one is happy. 

Today, the current laws and consent decrees that stakeholders 
must operate under to negotiate their copyright licenses and royal- 
ties are simply not working. I have also found this to be an incred- 
ibly divided group of stakeholders who all seem to show some oppo- 
sition to find commonalities to work toward a solution, and it is 
high time that we need to work harder to finding the middle 
ground. 

Omnibus pieces of legislation — and maybe you can use this as 
some words in your lyrics, Mr. Miller — omnibus pieces of legislation 
tend to omit all of us. You see, I put that little line in there toward 
the end. [Laughter.] 

Many of you have heard me say this, but when it comes to cre- 
ating a solution, those of you in the private sector need to get more 
involved in the discussion for a solution, because if you can’t come 
up with anything, you are really not going to like what we legis- 
late. 

I would like to see all sides of the music licensing issue come to 
the table to come up with something that works for all industries 
involved, as well as for consumers, so that we don’t have to revisit 
this time and time again, and I look forward to working with you. 

And I will say this in the beginning. If any of you — many of you 
have been coming to see me and talking about the issues, and if 
you care to continue that, my door is always open. 

Mr. Israelite, I have a question for you, please. You stated in 
your testimony that your clients’ revenues are significantly below 
what they would be in a free market. Can you elaborate on how 
you came up with your figures and why you believe in getting rid 
of Section 115 and moving to a free market would be the best solu- 
tion? 

Mr. Israelite. Thank you for the question, and I completely ap- 
preciate your opening comment, and I would point out that when 
a songwriter has been underpaid for over 100 years, any solution 
that involves fair market compensation is going to be opposed by 
anyone who pays for music. So it is understandable why there are 
such deep divisions. 

The reason why we believe that a fair market standard would 
lead to a significant increase in songwriter compensation is that if 
you look at the 75 percent of our industry that is regulated, for the 
50 percent that is the consent decree with performance right, we 
know that the consent decrees lead to significantly lower rates than 
what would happen in a free market. We had a recent window of 
opportunity where there were free market negotiations for very 
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similar radio services with Apple than happened with Pandora, and 
the result was staggering. 

On the mechanical side, the difference between a willing seller- 
willing buyer standard and an 801(b) standard, the Copyright Roy- 
alty Board has spoken to that issue in the past, and they have indi- 
cated that there is a significant gap between the two standards. So 
just by allowing us to have fair market rates in that 75 percent of 
our industry, we know it would lead to higher rates. 

And if you look at the 25 percent of our industry that is unregu- 
lated, the rate structures are significantly higher. 

So I think that there is no doubt that would happen, and it is 
understandable that anyone who has been benefitting from this 
government regulation by not paying songwriters fairly would fight 
hard against any change that would lead to fair market compensa- 
tion for songwriters. 

Mr. Marino. Mr. Knife, although some stakeholders are urging 
we move to a free market system, I know others are very leery of 
this. Can you explain why in this particular industry the free mar- 
ket approach might be questionable? 

Mr. Knife. Again, I think it has to do with the idea of some of 
the principles that I announced. We are talking about a market- 
place that needs transparency and efficiency. A free market system 
would necessarily not be very efficient. When Mr. Israelite talks 
about the synchronization license, he is not talking about licensing 
synchronization rights on a wholesale basis of 30 million songs or 
more at once. Synchronization licenses happen individually. A song 
gets licensed into a movie or a television program, and it is a rath- 
er slow and laborious process. 

So we have to balance the ideas of making sure we have an effi- 
cient marketplace that might include the collectivization of rights 
licensing and making sure that that collectivization isn’t used as an 
undue market power. 

Mr. Marino. I yield back the remainder of my time. 

Mr. Israelite. If I could quickly respond to that, because while 
many synchronizations are done on an individual basis, that 
premise is completely wrong. The largest music acquisition source 
on earth is YouTube. YouTube needs a synchronization license. It 
is completely licensed. It happened in a free marketplace. And the 
rates, by the way, are significantly higher than other forms of com- 
petitive services that are regulated by consent decrees and compul- 
sory licenses. 

Mr. Coble. The gentleman’s time has expired. 

Mr. Hoyt, did you want to respond briefly? 

Mr. Hoyt. Yes, quickly. I would just say that our experience in 
television is that when you do locally produced programming in 
what we would consider a relatively free market, a competitive 
market, those rates — we think we have a lot of evidence that those 
rates are much lower than they are coming from ASCAP, BMI and 
SESAC. 

Mr. Coble. The gentleman’s time has expired. 

The distinguished gentleman from Florida, Mr. Deutch, is recog- 
nized. 

Mr. Deutch. Thank you, Mr. Chairman. 
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Mr. Knife, you just said that a free market system would not be 
efficient. The system that we have now, it seems to me, is very effi- 
cient. It is efficient at putting an awful lot of songwriters out of 
work. That is the system that we have now. 

And just before I get into my questions, Mr. Miller, I have a 
question for you. We talk a lot about percentages; there are 90 per- 
cent fewer songwriters. How many songwriters were there 10 years 
ago, 20 years ago, versus today? How many Americans had to give 
up their profession because of the system as it has evolved? 

Mr. Miller. We can only speak to Nashville, which is a very 
tight community, so we have the luxury of kind of knowing every- 
body to some degree. We certainly figure based on prior to consoli- 
dation of major publishers. You can kind of quickly look at the pos- 
sibility of 3,000 or 4,000 writers making a living doing this, down 
to 300 or 400. 

Mr. Deutch. Which I think is a really important point for us to 
remember as we have this debate. 

The hearing is really important, and the issues are complex, and 
it is hard for us to figure out how to go forward without picking 
winners and losers. But I was intrigued, Mr. Knife, by what you 
said earlier. You said — and I think we would all agree — no one 
would develop this system if we were starting from a blank slate. 
That is absolutely right. 

You also spoke about the need for a level playing field, which 
again I think is what is really driving or what should be driving 
this whole debate, this whole process that we are engaged in. So 
if we start with that, what is a level playing field, I just would 
point out a couple of things in the status quo that I think are un- 
fair and don’t represent a level playing field. 

Maintaining different performance rights standards for terres- 
trial radio and digital and its digital competitors seems unfair both 
to the innovative digital services and to the performers whose 
music is no less valuable when played over the air. That strikes me 
as not a level playing field. 

In the same vein, holding that music recorded before 1972 should 
be treated differently than more recent music is disrespectful to the 
classic artists who have contributed so much to America’s musical 
legacy. But most importantly, that makes no logical sense to defend 
differentiating the two. That is not a level playing field. 

And I would also agree with Mr. Israelite’s point that song- 
writers are too often given the short straw in this. I am proud to 
serve with Marsha Blackburn as co-chair of the Songwriters Cau- 
cus, and I think the Songwriter Equity Act that would allow a rate 
court to consider other royalty rates for establishing the digital rate 
and adapting a fair rate standard, those are means, again, to lev- 
eling the playing field. What we have now isn’t what we would 
have started with, but if ultimately the goal is to level the playing 
field, then let’s actually talk about how we do that. 

Mr. Portnow, you ran through some of the unfair arguments that 
have been used to defend the status quo on performance rights 
versus terrestrial radio. For me the question isn’t do we make the 
change, but can we really defend the system without making that 
change. 
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And again, Mr. Knife, I go to you. Is it fair to your members, who 
are mandated to pay for the music that they play, that broad- 
casters don’t pay for the music that they play? 

Mr. Knife. I think it is probably not fair as a general principle, 
but I would leave it to this body to determine who should be paying 
royalties and who shouldn’t while we are leveling the playing field. 
And, yes, we are asking for that kind of comprehensive review. 

Mr. Deutch. Because it certainly seems like we are saying you, 
new technology, you pay for both rights because you are just start- 
ing out, but a service that does the same thing over terrestrial air 
instead of the Internet, the status quo there is sacrosanct, so we 
shouldn’t change it. That, I think, is my problem with so much of 
this debate. There is this sense that because things are the way 
they are, that makes them so, that makes them sacrosanct, that is 
why broadcasters shouldn’t have to pay a performance right, that 
is why we continue to rely on decisions from the 1940’s and as 
amended in the 1960’s. Those are the issues we have. 

Mr. Portnow — actually, Mr. Miller, let me just go back to you, be- 
cause I hate to think that you would spend a second after this 
hearing trying to rhyme anything with “omnibus.” [Laughter.] 

Mr. Deutch. And let me tell you, there is nobody who would buy 
that record, listen to that record, least of all Members of Congress. 

But let me just ask you, you talked about what this has meant 
in Nashville, and I thought the story that you told about the ex- 
change with your wife was really powerful as well. Can you just 
give a little more of what this whole debate actually means to you 
and the thousands of Americans who can no longer earn a living 
because of this system that needs to be changed? 

Mr. Miller. Well, the competition to write a hit song is tough 
enough. I mean, it is hard to write a song. I mean, it takes us a 
long time to learn how to do this. So we understand that we are 
competing against the best in the world, and that is fine, because 
we go in every day and we learn our craft and we slug it out. 

The problem that we are up against now where, even if we do 
have a hit song, it may not mean anything, but yet millions and 
millions and millions of people are consuming that song and ac- 
quiring that song and listening to that song and singing that song 
at the weddings and at their kids’ graduations, I am not really sure 
what we are supposed to do with that, and I am very perplexed at 
the idea that we need to help out the entrepreneur who wants to 
start a business by giving him the product. I suppose if we gave 
the general store owner, if we asked the farmer to give the corn 
and the potatoes for free, he would have more luck succeeding in 
his business, but I am not sure what that means to the farmer. 

From the way we look at it, we are running out of farmers, you 
know. So that part of it is very frustrating. 

On the other hand, all of my colleagues are right now sitting in 
a room not thinking about any of this. They are concentrating on 
how to write the best song they possibly can to get on the album 
to get on the radio. Really, first and foremost, that is what we 
think about. We don’t think about who is going to pay or who is 
going to cut it. All of our energy goes into writing the song because 
it is still art. 

Mr. Deutch. Thank you. 
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Thank you, Mr. Chairman. 

Mr. Knife. If I could take just a moment to respond to the point 
about songwriters. 

Mr. Coble. Very briefly, Mr. Knife. The time is expiring, but go 
ahead, very briefly. 

Mr. Knife. Thank you very much, sir. I was just going to say 
that we keep hearing that there are less and less songwriters based 
on the economics of this environment, et cetera, but I think in 
BMFs own press releases they have indicated that their member- 
ship has increased by 100 percent between 2003 and 2013. I think 
ASCAP has similar growth figures. So I am not sure where the 
idea that we are losing songwriters is coming from. 

Mr. O’Neill. May I respond to that? 

Mr. Coble. Go ahead. 

Mr. O’Neill. Yes, we have grown in the number of songwriters. 
The advent of the Internet has helped us sign songwriters online 
more than ever before. The question of how many songwriters are 
still getting paid, is that number growing, and that is not growing. 

Mr. Coble. I thank the gentleman. 

The gentleman’s time has expired. 

The gentleman from Texas, Mr. Farenthold. 

Mr. Farenthold. Thank you, Mr. Chairman. 

I would like to take a minute just to say a word about our pre- 
vious questioner was asking just because things are the way they 
are. Well, businesses count on things being the way that they are. 
The local radio station is counting on the things that will continue 
to be the way they are when they decide whether or not to give the 
morning D.J. a raise or go out and buy a new transmitter. So as 
we change these rules, we have to be very leery of the fact that dif- 
ferent companies throughout the country have invested and made 
business decisions based on these rules. So we have to really make 
a clear and convincing case for that. 

Now I am going to get off my soapbox. Well, maybe not. I am 
going to ask Mr. Portnow a question. 

I am a former broadcaster, so I am pretty simple — pretty sympa- 
thetic — I am pretty simple and sympathetic to the fact that it is a 
tough struggle for broadcasters now. The same forces that your in- 
dustry is struggling with in new distribution mediums and figuring 
out how to get compensation, there is no way a radio station is 
going to get compensation from Pandora. So they are facing a 
tough challenge. 

You list a litany of reasons why they are not different from some 
of these, but I do point out that there is an historic — radio is highly 
regulated, a limited resource, limited bandwidth, while you have 
basically unlimited room for expansion in new programs digitally. 
So I just wanted to point out there is a uniqueness there and a syn- 
ergy that radio stations have provided in allowing new music to be 
exposed. It is different now when you can customize almost down 
to the song what you listen to on the Internet. It used to be the 
record labels and music publishers would pay folks to try to get 
radio stations to play songs. So we have to keep that history in 
mind. 

But anyway, I want to go on now to BMI. If we allow publishers 
to choose what they license to BMI, how do I know what I am buy- 
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ing from BMI, what license I have and what I don’t have? In a re- 
cent ASCAP Pandora trial, a number of individual publishers with- 
drew licensing rights for Internet services in an attempt to nego- 
tiate more favorable royalties outside the consent decrees. When 
Pandora refused the higher rates proposed by two of the pub- 
lishers, they asked for a list of work owned by those publishers so 
they could pull them from their playlists. 

The publishers and ASCAP — obviously your competitor — refused 
to provide a list of such works. This left Pandora with the option 
to pay the price proposed by the publisher, not pay the price and 
face infringement litigation, or stop playing all music altogether. 

How do you answer that when you are asking for some change 
there and we deal with this issue? 

Mr. O’Neill. Thank you. Congressman. I am a former broad- 
caster also, and I understand where you are coming from. Maybe 
that is why I am seated between Mr. Hoyt and Mr. Knife, now on 
both sides of the equation. 

I can’t really comment on what was done by my competitor 
ASCAP. I can comment on what BMI has done. I just got done with 
testimony in our Pandora trial, and the same question was raised 
to me, and we provided the information where necessary and where 
our customers told us to provide the information. 

As far as providing the information or transparency, as we like 
to call it, the Department of Justice, their review of our consent de- 
cree, this is a big subject that they are looking at, and we are will- 
ing to explore that with them. We have spent 75 years at BMI 
building that business, that expertise, that data, and we like trans- 
parency. Our writers demand transparency. That is how we pay 
them. 

What I don’t think is appropriate is to give that same data that 
we have spent years and years gathering, to give it to our competi- 
tors to build their business, and I think we would fight against 
that. 

Mr. Farenthold. And how do you feel about Mr. Griffin’s GUID 
proposal? It used to be you could go look on the label of a record 
and it would say ASCAP, BMI, it would have the artist’s name 
printed right there. A lot of times in digital stuff, this isn’t even 
available, even in the metadata. 

Mr. O’Neill. I think it has merit. BMI and ASCAP have recently 
formed a venture called MusicMark where we are reconciling our 
two databases, along with marrying it up to our partners up north 
in SOCAN, Canada, the performing rights organization there, to 
get authoritative data. So I do think the industries are moving in 
that direction. 

Mr. Farenthold. Mr. Griffin, I really do like the idea. But do 
you really think it could be done in a year? 

Mr. Griffin. Sure. Here is the irony. We already have the 
GUIDs. We are not recording them. We are not putting them in a 
database. We are not making them available to the public. And 
why? What kind of market could we possibly have without the in- 
formation? It would be like a stock exchange without the listings. 

Mr. Farenthold. I see my time has expired, but I appreciate it. 

Mr. Griffin. I also want to say Mr. Israelite said YouTube is 
completely licensed, and it is not. It is licensed as regards its mem- 
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bers, but it is not licensed as regards small, independent, medium- 
sized players who YouTube can’t find to clear the content, and that 
is obvious because the content that has no ads wrapped around it 
is all unclear, because they can’t wrap ads around that which they 
haven’t cleared, so an enormous amount of their content is unli- 
censed precisely because they cannot find the owners. 

Mr. Hoyt. Could I make a comment on Mr. O’Neill’s answer? So 
that you understand, we have been trying to get transparency from 
ASCAP, BMI and SESAC for years. We cannot get that trans- 
parency. They refuse to give information to us. It is my view that 
until that information is made public, all of the details made pub- 
lic, you cannot attain a competitive market. 

If you noticed, Mr. O’Neill’s answer was ASCAP, SOCAN, and 
BMI. That is not the users. We don’t get to participate in that. We 
offered to invest in a series of trying to get more QC information, 
which is what we have for television. They refused to allow us to 
participate in that whole project. 

So to the extent that there is a transparency issue, I think it is 
as much the collective’s as it is anybody else. 

Mr. Coble. The gentleman’s time has expired. 

The distinguished lady from California, Ms. Bass, is recognized. 

Ms. Bass. Thank you, Mr. Chairman and Ranking Member. 

I would like to address the Justice Department’s announcement 
that it will review the consent decrees that govern the PROs. I 
know that some of you feel that these consent decrees are anti- 
quated, and some think that we should get rid of them altogether. 
At the same time I also recognize, as indicated by the judge’s deci- 
sion in the recent Pandora ASCAP case, that there are some who 
feel that these consent decrees are in place for good reason and 
should remain. 

Regardless, I think we have to ensure that the music market- 
place is sustainable and works for creators, platforms, and con- 
sumers. So as the DOJ conducts its review, I wanted to know if the 
panel can tell me what it wants to see from the DOJ and what it 
thinks they can do to ensure that songwriters are protected, the le- 
gitimate marketplace is protected, and the system works for all 
parties. I know it is a lot to ask, but maybe we could just kind of 
briefly, in my time, go down the list. 

Would you like to begin, Mr. Griffin? 

Mr. Griffin. I am going to defer because this isn’t my issue as 
much. 

Ms. Bass. Okay. 

Mr. Hoyt. I think that if you look at the most recent SESAC 
antitrust class suit against SESAC brought by television broad- 
casters, you will see the absolute necessity of having consent de- 
crees in place. What happens under the current practices and law, 
the collectives are allowed to aggregate copyrights, individual copy- 
rights, and then refuse to sell them in any other way than on a 
blanket basis. 

So we have a significant problem in modifying the consent de- 
crees because we think in the long run we will run into major anti- 
trust problems. 

Ms. Bass. Okay, thank you. 
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Mr. O’Neill. I believe that there are many things that need to 
be addressed in our consent decrees. I actually believe the consent 
decree should be sunset and done away with permanently. 

Mr. Hoyt earlier commented on a direct license in a marketplace 
that led to lower rates, but it only led to lower rates because the 
publisher or the writer still didn’t have the power to say no. They 
still weren’t able to get outside of BMI’s regulatory framework to 
see what a free market could have negotiated, would have nego- 
tiated, because that buyer, if they didn’t agree to the price, could 
have still gone back to BMI. That was the ceiling. They could have 
never gone below the ceiling or above the ceiling. 

That is the framework that we are trying to do. We are trying 
to give the marketplace, the songwriters and the publishers, the 
power to go out and make their own deals and to see what a true 
free market will hold. 

Ms. Bass. Thank you. 

Mr. Knife? 

Mr. Knife. It is still early. We are still evaluating what our posi- 
tion might be with regard to the DOJ’s announcement. But I think 
it is safe to say that when you have a marketplace that is entirely 
controlled by three players, two of them being rather significant, 
some type of control is necessary. So I think we would probably 
pursue the application of the consent decrees in some form. 

Ms. Bass. Mr. Israelite? 

Mr. Israelite. These are the longest running consent decrees in 
existence. In 1979, the Justice Department adopted a policy of no 
longer having consent decrees that don’t sunset. This decree never 
sunsets and hasn’t since 1941. 

To the point of market concentration, one of the most important 
issues in this question is whether a rights holder can pull things 
out of the collective and go into a marketplace, and we are being 
told no. That is completely antithetical to the purpose of the con- 
sent decree. So they want to complain about having three powerful 
organizations, but they want to deny the ability of a rights holder 
to leave them and further take the market into a more decentral- 
ized way. 

So there are so many things that should be changed. There is no 
reason why ASCAP and BMI shouldn’t be able to license different 
types of rights. There is no reason why a rights holder shouldn’t 
be able to leave for a limited purpose if they choose so. And the 
most egregious thing is there is no reason why a licensee should 
be able to use the music by simply asking without there being even 
an interim rate set, which takes all of the incentive out of negoti- 
ating a rate. 

Ms. Bass. Okay, thank you. 

Mr. Miller? 

Mr. Miller. Every argument and point that I have made today 
is due to unnecessary government restrictions on the songs that I 
create. I believe DOJ is decades overdue in making some of this go 
away. 

Ms. Bass. Thank you. 

Mr. Portnow? 

Mr. Portnow. What I think is clear is that consent decrees, as 
currently written, don’t result in fair outcomes for songwriters and 
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should be modified, and the Recording Academy will be filing all 
comments directly with DOJ on this issue. 

Ms. Bass. Okay. In my time left, does anyone else want to re- 
spond? 

Mr. Griffin. I will add, because I deferred, that I think this is 
a situation much like that that is sports based, when John Ken- 
nedy introduced the Sports Marketing Act of 1961 that allowed 
baseball, basketball, football, hockey to work together — owners, ref- 
erees, players — in order to license. We face an extraordinary time 
here when people are sharing the content in the main to get 
around licensing, and where people are sharing I think it is appro- 
priate to allow the industry to work together to address that for li- 
censing purposes. 

So I would lean toward more freedom as regards to those consent 
decrees. 

Ms. Bass. Thank you. 

Mr. Israelite. And please don’t forget, the licensees are the ones 
that benefit the most from the collective license. So while they may 
complain about having to negotiate its value, the truth is that li- 
censees are the ones that benefit the most from having the ability 
to have the licenses collected. 

Mr. Hoyt. I think there are two different opinions on that. I will 
leave it at that. 

Ms. Bass. Okay. 

Mr. Marino [presiding]. The Congresswoman’s time has expired. 
Thank you. Congresswoman Bass. 

The Chair now recognizes the gentleman from Georgia, Con- 
gressman Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Mr. Marino. Doug. That is what I was going to call you. 

Mr. Collins. I answer to one of them, any of them. Thank you 
so much. 

As many in this room know, this is something that is close to my 
heart, and also the work that we are doing, and I appreciate every- 
one on this panel. But I do have some questions, and I want to go 
back because, in the end, before I ask any questions, my views on 
this come from one thing. 

When we talk of intellectual property, when we talk of musical 
rights, we talk about a dream, a hope, or an emotion, and those 
are all valuable property rights, and they need to be compensated, 
and they need to be compensated fairly in a place in which we can 
do that. 

The numbers in Mr. Israelite’s written testimony point to the 
fact that digital music services pay songwriters and publishers sig- 
nificantly less than they pay for the sound recording. 

Mr. Knife, do you think that a sound recording is 9 to 12 times 
more valuable than a musical composition? 

Mr. Knife. Again, I think my trade organization and most of my 
members are agnostic on the issue. We really don’t have a view as 
to whether or not the songwriter or the song is any more valuable 
than the sound recording. What we would like to see is an efficient 
marketplace that allows us to acquire both rights at a reasonable 
rate and let the parties who have interests behind that determine 
what the appropriate split is. 
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Mr. Collins. But you are, at this point, from your testimony 
today, opposed to moving to a willing buyer-willing seller standard. 
You are opposed to some of these things that actually would move 
us to there. 

Mr. Knife. I am opposed to a willing buyer-willing seller stand- 
ard that would unfairly continue to fragment the licensing land- 
scape. 

Mr. Collins. That is not agnostic. That is having a belief in one 
view. 

Mr. Knife. I am sorry. I thought your original question was 
whether or not I had a view as to what the split would be between 
the sound recording and the composition. 

Mr. Collins. The actual question was, was it more valuable or 
not, and I just followed up on what you had said. 

Mr. Israelite or Mr. O’Neill, would you like to respond to that? 

Mr. Israelite. Well, sure. It is not surprising that people who 
pay for music would find it inconvenient to pay songwriters under 
a willing seller-willing buyer standard. 

I think we look at this in a two-part question. Number one, for 
a service that uses music, what should they be paying for content? 
I think we and sound recording owners are completely aligned on 
that question, that music has value and that the total amount paid 
for the content is something that a free market should decide, and 
it should be significant. 

But then you get to the second question, which is how you divide 
that revenue. The current system is so out of whack that while in 
every other country in the world radio money is generally divided 
50/50 or better for the songwriter and publisher, in this country 
you have two things. One, broadcast radio doesn’t pay anything to 
artists and record labels, which is wrong. And secondly, for digital 
radio, you are seeing split divisions that have been as high as 57 
percent to 4 percent, which is just insane, and the only reason that 
can happen is because of the different rate structures and regula- 
tion that is put on the copyrights. 

Mr. O’Neill. Just to add to that, I agree with what Mr. Israelite 
just said. And also, to hit the willing buyer-willing seller or the free 
market concept, I believe everybody benefits from a free market — 
the songwriters, the composers, the publishers, and the busi- 
nesses — because a free market breeds innovation, and a lot of the 
topics we talked about today would just have to come about be- 
cause of the competitiveness of a free market. 

Mr. Collins. Mr. Israelite, I want to follow up on something you 
said. You talked about client revenues being significantly below 
what they would be in a free market. For the record, and for those 
who may not know this, do you have evidence that supports that 
conclusion? And I do have another question, so if you could answer 
quickly. 

Mr. Israelite. Sure. I will offer two specific pieces of evidence 
that I mentioned earlier. 

With regard to mechanical rates, the difference between an 
801(b) standard and not even a free market but at least a willing 
seller-willing buyer standard, you can look to previous Copyright 
Royalty Board decisions where they have commented on the dif- 
ference between the two rate standards and in one case suggested 
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that a willing seller-willing buyer standard was worth more than 
twice as much as an 801(b) standard, and that was from the 
SDARSl case on satellite radio. 

And with regard to performances, several of us have talked about 
that limited window where publishers tried to withdraw their dig- 
ital rights, were later told that they couldn’t, but in that window 
there was a free market negotiation with Apple Radio, and that ne- 
gotiation, it was reported, presented a result that was more than 
twice the value of the consent decree result. 

So I think it is absolutely undeniable that these two types of gov- 
ernment regulations significantly hurt the value of our copyright. 

Mr. Collins. Mr. Portnow, real quickly, do you think the Com- 
mittee should move forward on updating our music licensing laws 
independent of a larger Copyright Act rewrite, or in conjunction 
with? 

Mr. Portnow. We are suffering over the fact that we haven’t up- 
graded and brought ourselves into the current environment. So we 
believe that the MusicBus concept is the way to go. We can get 
there in various different ways. The bottom line is the free market 
raises all boats. 

Mr. Collins. Well, thank you. I think the biggest thing here is 
we are dealing with something which I want this Committee and 
which I believe the leadership, the Chairman and others, are look- 
ing for. We are dealing with in the past many years. We are look- 
ing at what it will look like in 10 to 15 years. This Committee has 
to take that up. 

Mr. Chairman, I yield back. 

Mr. Hoyt. Could I just make a comment on that? There have 
been several suggestions that we operate in a free market and the 
free market is the way to go. Just so everyone understands on this 
panel that we do not believe that we are operating in a free, com- 
petitive market in television. One of the things that ASCAP said 
to the Copyright Office, a seller’s ability to refuse to sell is a key 
requirement for a market transaction. On the other side of that 
issue, a buyer’s ability to refuse to buy is a key requirement for a 
market transaction. We don’t have that freedom, especially in syn- 
dicated programming. 

Mr. Coble [presiding]. The gentleman’s time has expired. 

The distinguished gentleman from New York, Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chairman, and I thank the panel- 
ists for their presence here today and for their testimony. 

Mr. Knife, let me just begin with you. I believe in your testi- 
mony, certainly in your written submission, you indicate that the 
Songwriter Equity Act and the RESPECT Act take us in the wrong 
direction, correct? 

Mr. Knife. Yes. 

Mr. Jeffries. And you indicate that these two pieces of legisla- 
tion seek to create a music licensing framework that caters to the 
unique interests of a limited group of stakeholders, correct? 

Mr. Knife. Correct. 

Mr. Jeffries. Now, the limited group of stakeholders that you 
refer to are songwriters, correct? 

Mr. Knife. It is songwriters and their collectives, and record la- 
bels, and performing artists and their collectives, yes. 
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Mr. Jeffries. Okay. Now, in the music ecosystem that exists, 
you have recording artists, correct? 

Mr. Knife. Yes. 

Mr. Jeffries. Publishers. True? 

Mr. Knife. Mmm-hmm. 

Mr. Jeffries. Broadcasters? 

Mr. Knife. Right. 

Mr. Jeffries. You have satellite radio, correct? 

Mr. Knife. Yes. 

Mr. Jeffries. Internet radio? 

Mr. Knife. Yep. 

Mr. Jeffries. Okay. And you also have songwriters, correct? 

Mr. Knife. Mmm-hmm. 

Mr. Jeffries. Now, aren’t songwriters fundamental to that music 
ecosystem that we just went over? 

Mr. Knife. Absolutely. 

Mr. Jeffries. Okay. So legislation designed to provide them with 
fair compensation, that is not a tangential legislative joyride, cor- 
rect? That is an effort to deal with fair compensation for a group 
of individuals central to the music ecosystem. Isn’t that correct? 

Mr. Knife. I disagree. I think it continues down the road of what 
Mr. Portnow has complained about here, which is the kind of piece- 
meal approach to updating copyright, as opposed to a holistic view 
of making sure that we have all of the concerns that have been ex- 
pressed here today addressed comprehensively. 

Mr. Jeffries. Okay. But I think we would all perhaps agree that 
a comprehensive approach — and I believe testimony has been ren- 
dered to that effect by a wide variety of people with different opin- 
ions — is the preferred way to go. But we have some inequities in 
the system, and I am trying to get an understanding as to whether 
you believe there are actual inequities in the system. 

So songwriters are central to the music ecosystem. We can agree 
with that, correct? 

Mr. Knife. Yes. 

Mr. Jeffries. Now, are they currently compensated in a fair 
fashion? 

Mr. Knife. Obviously, songwriters don’t think they are, but I 
think there are a lot of issues attendant to that. As I testified to 
earlier, there are inefficiencies in the system where my member 
companies pay hundreds of millions of dollars, indeed probably over 
a billion dollars a year in royalties for various uses of musical 
works, yet we still hear complaints about songwriters at the end 
of that system not being compensated appropriately. I think that 
requires us to look at the entire system and not just an individual 
approach. 

Mr. Jeffries. Okay. I think there is reasonable evidence on the 
record — Congressman Collins referred to some of it — to indicate 
that songwriters are not fairly compensated under the current sys- 
tem, and perhaps the reason that occurs is because we are not op- 
erating in a free market context. True, Mr. O’Neill? 

Mr. O’Neill. Yes, I agree with that. 

Mr. Jeffries. Okay. Now, you indicated, Mr. Knife, that there 
are inefficiencies if we move to a free market context. Is that cor- 
rect? 
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Mr. Knife. No, I didn’t say there were inefficiencies. What I said 
is that there is a large potential for inefficiencies, and what we 
have to do here, what this body should he trying to do is striking 
a very, very delicate balance between the efficiencies that are nec- 
essary for large-scale music licensing versus the potential for mar- 
ket abuse by creating collectives that allow the negotiation for 
large bodies of works. 

Mr. Jeffries. Who could potentially abuse the system in the con- 
text of a free market? I am struggling with understanding your po- 
sition here in the context of the history of the republic, which is 
that a free market has led to innovation, creativity, prosperity, 200- 
plus years of record evidence in the United States of America that 
a free market system is not inefficient, it is efficient when properly 
regulated. Who is going to abuse the system in the context of a free 
market designed to provide songwriters with reasonable compensa- 
tion? 

Mr. Knife. Well, I think we see that with the consent decrees. 
We have heard a lot of talk here today about how the consent de- 
crees are decades old and they haven’t been updated, et cetera. Yet 
we have a rate court decision that was rendered within this year, 
earlier this year, that seems to indicate that a lot of the behavior 
that the consent decrees were intended to oversee and to regulate 
still occur. So I think there are opportunities for collectives to en- 
gage in anti-competitive behavior, and that is one of the things we 
have to look out for. 

Mr. Hoyt. I think a perfect example of that is SESAC and its 
actions since 2008 in the television industry. If you take a close 
look at that, you will see that. I do not disagree with you, by the 
way. If there is truly a free market, that it will be efficient. 

Mr. Jeffries. And let me also note — I know my time has run 
out, but in the context of anti-competitive behavior, right now we 
have ASCAP, we have BMI, and we have SESAC, correct? And the 
Supreme Court or courts in this country have consistently stated 
if we have three entities engaged, three entities, you do not have 
conditions for anti-competitive behavior to exist, and that is what 
exactly exists currently in the music industry if we were able to 
move to a free market standard, and I yield back. 

Mr. Israelite. And, Mr. Chairman, SESAC is not here to defend 
itself But quickly, you have an organization that probably has sig- 
nificantly less than 10 percent of the market, and yet you have ac- 
cusations that they somehow have such concentration that they 
need regulation. I think that is a ridiculous proposition. 

Mr. Hoyt. I have to respond to that. 

Mr. Coble. The gentleman’s time has expired. 

Mr. Hoyt, very briefly. 

Mr. Hoyt. I just wanted to say that it doesn’t take very much 
in terms of copyright aggregation to be in a monopoly position. If 
you read the decision by the judge on the summary judgment mo- 
tion that SESAC made, you will find that he very clearly believes 
that there is at least a potential — we haven’t proved it yet, but 
there is a potential for violation of the antitrust law. 

Mr. O’Neill. A single copyright by its definition is a monopoly. 

Mr. Coble. The gentleman’s time has expired. 



98 


The distinguished gentleman from California, Mr. Issa, is recog- 
nized for 5 minutes. 

Mr. IsSA. Thank you, Mr. Chairman. 

I am glad that the last words I heard were that the copyright is 
a monopoly. I am pretty sure that the restraint of trade is not the 
intention of copyright. At the time of our founding, I think it is 
pretty clear that the goal was to get authors, and songwriters obvi- 
ously, but authors compensation to induce the creation of these 
useful arts. Nowhere was restraint considered to be there. So the 
idea that there is only one seller of an asset does not a monopoly 
make. 

Are any of you antitrust attorneys here? I would love to have 
one. But let’s just 

Mr. Israelite. I dabble. 

Mr. Issa. Okay. Mr. Israelite, I am glad you are dabbling because 
I can’t think of a song — and I have some songs I just dearly love. 
I can’t think of a song that I can’t live without in favor of millions 
of others, hundreds of thousands at least. The fact is that songs are 
in competition, and the author and the performer are simply people 
in competition to sell their wares who look at this as how they get 
their wares to market. 

Don’t strain your eyes, Mr. Hoyt. This is that sort of complex of 
if I have a musical work and I am a publisher, a songwriter, or I 
am the label and artist, how I get to what with whom — and it 
blows up on additional pages. It is a PowerPoint you don’t ever 
want to spend that much time on. [Laughter.] 

So I have been listening to everyone talking about free market, 
and the Chairman of the full Committee has absolutely said he 
wants to do comprehensive reform for a reason, which is: it needs 
it. 

Every one of you has a vested interest in some part of the status 
quo, and every one of you is railing against some part of the status 
quo. 

Mr. Israelite, I think some time ago — I am Chairing the Com- 
mittee next door. I am double-tasking a little, or multi-tasking. But 
when I was here before, I pretty much think I heard you complain 
about how much money Pandora’s founder got when he cashed out. 

Mr. Israelite. No. I was not complaining about how much he 
made. I was complaining about that amount compared to the total 
amount paid to songwriters. I want him to make more money, but 
I would like him to pay songwriters fairly. 

Mr. Issa. Well, and that is a good question. If you look at the 
revenue being received from SiriusXM and the revenue from Pan- 
dora, it is not insufficient if you compare it with all of AM and FM, 
right? 

Mr. Israelite. You must divide between the money paid to 
record labels and artists versus the money paid to songwriters and 
music publishers. And if you look at the totality of money paid for 
our performances, as I stated earlier, it is about half of our rev- 
enue. I believe it is significantly undervalued because of the way 
that the consent decrees work. 

Mr. Issa. Well, let’s get back to that. In the real marketplace, 
doesn’t it start off with the identity of the true owner before sub- 
licensing? Isn’t that the first question, who owns the rights, if you 
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will, to the song, and who owns the rights to the performance, and 
isn’t that pretty opaque today? 

Mr. Griffin, you seem to he chomping at the bit. Even though you 
are a technology expert, I will let you answer. 

Mr. Griffin. Fair enough. We live in a time of Tarzan economics. 
We are moving from one vine to the next. The old vine was music 
the product. You had to clear the rights before you sold it in the 
stores. In the new world, it is almost like car accidents. The use 
of music has become anarchistic. Mr. Hoyt points out that some- 
times his broadcasters aren’t even sure what they are broadcasting 
because it comes from third parties. New music services allow peo- 
ple to upload songs for which they become responsible. 

Mr. ISSA. Okay. But my question — famously, I told Eric Holder 
here he wasn’t a good witness because he didn’t seem to ever an- 
swer the question asked. You are getting there. [Laughter.] 

The question that I asked is, isn’t there an opaqueness to who 
the original owners are? 

Mr. Griffin. No question. 

Mr. IsSA. Okay. So wouldn’t one of the things from a technology 
standpoint and from a reform standpoint be that there should be 
transparency as to who owns the rights and, of course, that is a 
lot of people in some cases, and it is only one person in some cases, 
and then transparency as to who has taken on that right? So the 
original owner, the access to the contract that gives a third party 
rights, shouldn’t that be transparent, and wouldn’t that be the be- 
ginning of empowering both the willing buyer and the willing seller 
to have the opportunity for the reforms that some of you are talk- 
ing about? 

I see a lot of heads, so I will start with you. 

Mr. Griffin. That was my only testimony today, was that we 
should build directories of these things, and we should go further 
than the owner because the performers have a downstream remu- 
neration right. 

Mr. IssA. Right. I was talking about all the beneficial owners. 

Mr. Knife. I can answer your question in one word — absolutely. 

Mr. IssA. Mr. O’Neill, your silence is golden, but 

Mr. O’Neill. No. I believe that the blanket license has served 
radio since the dawn of radio. 

Mr. IssA. Radio doesn’t pay a cent to the performers. They have 
been served well. 

But go ahead, Mr. Knife. 

Mr. Knife. Yes, I was going to say that I have made a lot about 
the need for transparency and also for efficiency, and higher trans- 
parency necessarily leads to greater efficiency. If we had trans- 
parency about rights at the very primary level, that would nec- 
essarily lead to a lot more efficiency in the system. 

Mr. IsSA. Anyone else? 

Mr. Israelite. The best way to get transparency is to put us in 
a free market because then you will have an incentive, if you want 
to license your copyright, for it to be known. There is an assump- 
tion in your question that somehow a copyright owner couldn’t say 
no, that they couldn’t decide that I will create a copyright and I 
will keep it to myself, and I don’t want to license it. That is a right 
that a property owner has. 
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Mr. ISSA. Okay. Mr. O’Neill was cut off a little unfairly. If you 
could just let him answer whatever he had, I would appreciate it, 
Chairman. I have no further questions. 

Mr. O’Neill. Thank you. Congressman. Personally, I think we 
have a lot to lose at BMI with a free market, but we have a lot 
to gain also. We are allowing our publishers to go out to license di- 
rectly, or to license exclusively, and people said shouldn’t you be 
scared of that, Mr. O’Neill? Shouldn’t you be worried about that? 
But I think we would retain them. I think we would have to be 
competitive. We would have to be innovative in a way that would 
be different tomorrow. So, that is all I wanted to say. 

Mr. Coble. Thank you. 

Mr. Israelite. And Mike deserves a lot of credit for that posi- 
tion. It is a very forward-thinking position. 

Mr. Coble. The gentleman’s time has expired. Thank you. 

The distinguished lady from California, Ms. Lofgren, is recog- 
nized for 5 minutes. 

Ms. Lofgren. Well, I thank you, Mr. Chairman. 

Actually, I think this is one of the better panels we have ever 
had on this subject, and anybody listening to this group, although 
we don’t necessarily know the answer, we certainly know what the 
questions are. So that is a big advance. 

I sometimes think if you just follow the money, it helps you un- 
derstand what is going on. We are looking at Mr. Miller, who has 
a legitimate desire to be paid for his work; Mr. Portnow, who rep- 
resents many, many other people in that same situation. 

Just some statistics. It is my understanding that, for example, 
BMI reported really record-high revenues last year, a 5 percent in- 
crease over 2012 revenues. And if you take a look at revenues 
going to BMI just as an example, in 2003 it was $629 million; last 
year, $944 million. That is a 50 percent increase in revenue into 
BMI. 

If you take a look at streaming Internet services, much has been 
said that maybe they are not paying enough. None of them is mak- 
ing a profit. If you take a look at Spotify, it just reached 10 million 
paid subscribers. It has never posted a profit. Pandora has 3.3 mil- 
lion subscribers. Last quarter it posted a $28.9 million loss. 

The generator research did an analysis and said this: “No cur- 
rent music subscription service, including marquee brands like 
Pandora, Spotify, and Rhapsody, can ever be profitable, even if 
they execute perfectly, because they are paying 60 to 70 percent of 
revenue for licensing, which is unsustainable.” 

So when I look at these statistics, I am wondering why Mr. Mil- 
ler isn’t getting paid and how we fix this. As I have listened to you, 
Mr. Griffin, it seems to me what you are proposing basically is a 
transparent system that takes the middleman completely out of 
this scenario, potentially. Is that going to work in the Internet? 

Mr. Griffin. No, I don’t think it takes the middleman out at all. 
I think they are still extraordinarily valuable for aggregation, for 
promotion, any of a number of roles that the societies play and that 
the companies play. They only grow. But it is absolutely critical 
that we record, enumerate, maintain updates of those who are in- 
volved with these works, those who own these works, those who we 
need to pay when these works are used, and we do not do that now. 
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So it is extraordinarily difficult to talk about a market when you 
cannot look up and find, say, all of the songwriters of the track. 
And let me tell you that there are sometimes more than 30 song- 
writers for a single song. And I suspect, although I am not an at- 
torney, that if they all get divorced once, there are 60 rights hold- 
ers to contact to clear that track. 

Now, that is an important role for a middleman, to bring those 
people together, but you have to be able to split that money cor- 
rectly downstream and find those who you would contact to directly 
license if you wish to do so under a supposedly free market. 

Ms. Lofgren. Well, it seems to me that as we take a look at — 
you know, nobody buys CDs anymore. Everything is going online. 
Everything is downloaded. And it is important that we have that 
digital delivery of music compensated so artists like Mr. Miller can 
be paid. So there is a delicate balance here where you need to actu- 
ally make these services that are willing to pay profitable, because 
if they go away, all that is left online is pirates, and that is not 
a desirable outcome. 

Mr. Knife, do you have any suggestions on how to deal with this? 

Mr. Knife. That would be a very, very long answer. I guess the 
short version is that we should move very, very carefully, as one 
of the other congressmen said earlier. Businesses build their busi- 
nesses based on assumptions of costs and how their business is 
going to run over the years, laying out as they establish their busi- 
ness plans. I think as we look at all of these issues — the com- 
prehensive licensing, compulsory licensing, blanket licensing, et 
cetera — we need to move carefully and we need to make sure that 
whatever system we come up with adequately takes into account 
the fact that people are building their businesses based on expecta- 
tions. 

Ms. Lofgren. It seems to me as we move forward, and I am sure 
we will, everybody has to be at the table because, although people 
are situated at different parts of the scene with different financial 
interests, in the end, if we don’t have a system that works, Mr. 
Miller is not going to get paid, Mr. Portnow is not going to get paid, 
and we end up with a situation. It was 2 years ago that we dealt 
with SOPA that was not going to work, but all of us agreed that 
we ought to follow the money and make sure that we end up with 
a system that compensates rights holders, and this is a key ele- 
ment of that. 

Again, my time has expired, but I think this has been an excel- 
lent panel. 

Mr. Hoyt. I think one of the things we should remember that 
you should take into account is the fact that businesses won’t have 
as many problems with prospective change. 

Ms. Lofgren. Right. 

Mr. Hoyt. So if you look at what is happening, I think you 
should look more at the prospective rather than going backwards. 

Mr. Griffin. And allow me to add that as we move to inter- 
national trade more and more for our music, the BRIGS countries 
and others need to communicate with us in different languages and 
different character sets, and our lack of any kind of registry or any 
kind of unique number or respect for them makes it very difficult 
to get Mr. Miller his money when we are dealing with trade with 
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a Chinese organization or a Russian organization or anyone with 
a different language or character set. 

Ms. Lofgren. My time has expired, Mr. Chairman. Thank you 
very much. 

Mr. Coble. You will be pleased to know, Mr. Miller, mostly you 
have a pretty good cheering section here today, for any good that 
does. 

Mr. Miller. This hasn’t been near as hard as I thought it would 
be. [Laughter.] 

Mr. Coble. The distinguished gentleman from North Carolina, 
Mr. Holding. 

Mr. Holding. Thank you, Mr. Chairman. 

Earlier in my career, I worked in the other body and was legisla- 
tive counsel working on tax issues. And although we always kept 
our eye on the larger picture and our desire for a major tax reform, 
tax overhaul, we were often confronted by issues where a con- 
stituent or a constituent’s business was being unfairly impacted by 
an unintended consequence of a law, rule, or regulation. We would 
work on a rifle-shot fix for that unintended consequence. 

I think that the RESPECT Act confronts an idiosyncrasy in the 
law that has resulted in some of our greatest talents, just because 
they recorded their music before 1972, aren’t getting compensated. 
The situation has also led to lawsuits in States under a patchwork 
of State copyright law. This is costly. It is complicated for everyone 
involved in this ecosystem, as it has been termed, and I think it 
is a good reason for Congress to act and provide some legal clarity 
not only for the artists impacted but for the growing digital music 
platforms. 

I want to point out that the digital music services are playing an 
important role promoting artists of all generations, and I want to 
commend them. These are new technologies, new ways to enjoy 
music, and new revenue streams. So I wouldn’t begrudge the 
founder of Pandora for making a lot of money because he has cre- 
ated a new revenue stream for artists to get revenue. 

So it is a discrete problem, and I think we have a rifle-shot solu- 
tion, and I think it is appropriate and a good opportunity for Con- 
gress to act to fix this anomaly in the system. 

I also don’t consider the RESPECT Act to be a stalking horse for 
the larger issues that will ultimately be considered and hopefully 
resolved in an overall copyright review. But I don’t think waiting 
for overall copyright review and fix is a reason to forego fixing a 
discrete problem that is indeed an unintended consequence of the 
law. 

Now, Mr. Knife, I read your testimony, so I think I know what 
you were laboring to get out about 2 hours ago. 

Mr. Knife. Thank you. 

Mr. Holding. You believe that the RESPECT Act will create an 
anomaly. It caters to a limited group, these pre-1972 artists. But 
I think the anomaly, rather than creating an anomaly, it is fixing 
an anomaly, that copyright law has left open this loophole which 
companies can exploit. Because it is pre-1972, they are playing the 
recordings. This is pretty iconic music. The artists that are still 
with us aren’t getting any younger, and the services get to play 
this music for free. 



103 


Your members, they use the statutory license presumably be- 
cause it provides a one-stop shop for all the sound recording rights 
that they need to operate a service, and it has also become clear 
that those services believe that statutory license doesn’t apply to 
the rights that are protected only by State law and rights to sound 
recordings made before 1972, but rather you get the rights in some 
other way. These services have simply decided not to pay anyone 
for the rights to play the recordings. 

So I recognize, from reading your testimony, that you may not 
believe there is a performance right implicated by the State law, 
and I think you are wrong, by the way. But I think it is clear that 
there are some reproduction rights at stake because you have to 
make a copy to your server before you can play it anyway, so that 
is one point. 

It is also clear that in a private market, directly licensed services 
don’t seem to draw a line between federally and State protected re- 
cordings in the private sector, in the private licensing that we have 
been talking about. In addition, it is incredibly complicated to iden- 
tify whether a recording is, in fact, protected by State law. For ex- 
ample, if a pre-1972 sound recording has been sufficiently reengi- 
neered, it could be protected by Federal copyright law. Foreign re- 
cordings that are pre-1972 are protected by Federal law. It gets 
complicated. 

So the agreement that you have, it seems that it would be sim- 
pler for you to pay for all the music rather than try to draw this 
distinction for pre-1972 music just because there is a loophole there 
and you can. So laying all that out there, I am just confused as to 
why your members haven’t embraced this kind of simple, elegant, 
rifle-shot solution, which I think would be beneficial to your mem- 
bers. 

Mr. Chairman, may he have just a minute to answer that? 

Mr. Coble. Granted. 

Mr. Holding. Thank you. 

Mr. Knife. Thank you very much for laying the issue out so 
clearly. The truth is that amongst my membership, some of my 
members do pay for pre-1972 sound recordings, as you pointed out, 
based on direct deals and other arrangements. 

The point that I was trying to make about it establishing an 
anomaly was not that it doesn’t attempt — that the RESPECT Act 
doesn’t attempt to address an existing anomaly, but the problem 
that we have with it is that it seems to just build another anomaly 
onto that in that it doesn’t afford full federalization of these pre- 
1972 sound recordings. So it leaves certain people disenfranchised 
and continues, as I have complained about throughout today’s 
hearing, the fragmentation of the marketplace. 

It doesn’t allow libraries and archiving institutions to have their 
rights. It doesn’t afford the public a fair use right. It doesn’t apply 
the MCA protections. And probably most importantly, it doesn’t af- 
ford those older legacy artists the opportunity to perhaps get their 
copyrights back or negotiate for a better deal once the term of copy- 
right would expire. 

So that is our issue. Our issue is not that it, in and of itself, is 
not a rifle shot or an attempt to rectify a situation. Our issue is 



104 


that it seems to be, once again, a very, very narrowly tailored rem- 
edy that ends up creating more anomalies within the system. 

Mr. Coble. The gentleman’s time has expired. 

The gentle lady from Texas is recognized for 5 minutes. 

Ms. Jackson Lee. Mr. Chairman and Ranking Member, let me 
first of all take a little bit of my time to say that this is an enor- 
mously important process. I have gone through this for maybe al- 
most a decade, and just the idea of an omnibus approach and fixing 
it finally, or attempting to fix it finally, is a very crucial moment, 
I think, in our history for intellectual property and for all of us who 
enjoy over the years this thing called music. 

Let me apologize on the record. We were in a meeting for the re- 
authorization of the Voting Rights Act, so that is why I was away 
from the desk, and I think all of you who represent such a diverse 
population understand how vital that is. So we had to divide our 
time. 

I don’t know whether anyone has gone on record for the omnibus 
approach, but I believe that is the right approach. What I would 
like to do is to get some of you who are here to indicate what would 
be the most important item to be an aspect of an omnibus ap- 
proach. I assume we will be listening to broadcasters at some point, 
and others who are involved in this process. 

Many of you have known that my work has included the valuing 
of the performance and the writer and the key element of putting 
together music, which I think many of the newer generation may 
not be familiar with, and all that it takes to get a final product, 
because they see it in the quickness or the twinkle of an eye. 

So, Mr. Portnow, you have been with these issues for a very long 
time and dealt with these issues of music being played, being 
heard, being written. What would be the most important element 
that Congress should look at if we were to look at an omnibus ap- 
proach? 

Mr. Portnow. Thank you for the question, and I want to cer- 
tainly take a moment to thank you for your support of the perform- 
ance rights issue, which is critical to us, as I indicated in my open- 
ing remarks. 

I think it is really about fair market value. If we can get our 
heads and arms around a fair market approach to all of the con- 
stituents here, that is going to raise all boats. We all have — wheth- 
er the songwriter, the artist, the producer, the engineer, those be- 
hind the scenes that are the background musicians, all of them 
have a stake here. So we have to address this in a way that each 
one of them winds up with a fair market compensation for their 
work. 

Ms. Jackson Lee. Thank you. 

May I ask Mr. O’Neill, if you would, I heard your testimony on 
BMI and the work that you are doing. What would be the most im- 
portant element in a bill that approached this from an omnibus 
perspective? 

Mr. O’Neill. I would also agree with the fair market concept. I 
think the Songwriter Equity Act was a step in that direction, to 
allow the courts to view all rates, all rights when setting or when 
trying to approximate what a willing buyer and a willing seller 
would do. That word is still “approximate” because it is not a will- 
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ing buyer and a willing seller. So I believe that the fair market as- 
pect of an omnibus bill would be beneficial to all parties. 

Ms. Jackson Lee. And if I pressed you a little further and indi- 
cated that there is this vast market of broadcast media that is not 
the Internet, YouTube, how would they play into an omnibus ap- 
proach, so that we wouldn’t have to go back down a journey of no 
return, as we have done in times past? 

Mr. O’Neill. I think they would be opposed to it. I think ulti- 
mately — ^you heard today a little bit about the performance right 
and sound recording, would radio be for it or against it. I think you 
are tied to some legacy industries that don’t want to change or 
don’t want to recognize the value of copyright going forward. 

They all own copyright themselves. They all know the value of 
their own copyright. I think it comes down to sometimes the ques- 
tion of what are the scales, the balance of payments for those copy- 
rights. 

Ms. Jackson Lee. And you don’t think a deliberative approach 
would draw in those different elements? I am going to call them 
different elements as opposed to labeling them b^roadcast or other- 
wise. Bring them to the table? Because if you construct a bill that 
just develops a fight, you haven’t advanced yourself Do you think 
there is something that would draw more persons to the table? 

Mr. O’Neill. I do think that a bill — ^yes, I do. I think it would 
be beneficial to have it all in one. Again, when we started this, I 
preferred to keep it simple, something focusing on the songwriters. 
But making it broader, you bring in many more constituencies and 
it gets a little muddier, if you will. So my initial thought was let’s 
protect what we had, but we also have to look at the broader, the 
greater good. 

Ms. Jackson Lee. It might get muddy and come out on the other 
side in a better perspective. 

Mr. O’Neill. And I would love that. 

Mr. Hoyt. Can I just suggest 

Ms. Jackson Lee. Yes. I was trying to go down the line. 

Mr. Hoyt [continuing]. From a broadcaster’s standpoint? I don’t 
think there is any broadcaster in the world who doesn’t want to op- 
erate in a competitive environment. It is how you get to that com- 
petitive environment that is so difficult. 

For instance, the one thing that I think local television stations 
would benefit from would be somehow getting the copyright holder 
to have to clear the performance right at the time the production 
is made, not tying it into a what we call “in the can” product and 
then say, oh, you have to pay the performance rights even though 
you didn’t have a choice as to what music was used, nor can you 
control — you can’t get it out of the program. So you are kind of 
stuck with no control, and you still have to pay for it. It is a pure 
television problem. I am not suggesting it is a problem all over. But 
from a television perspective, you have to get the producer to clear 
the performance right. 

Mr. Coble. The gentle lady’s time has expired. 

Ms. Jackson Lee. Let me, Mr. Chairman and the Ranking Mem- 
ber, thank you very much and just put a comment on the record 
as I close, Mr. Chairman. My time has expired, but if I could con- 
clude. 
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I do want to say that I am fascinated with Mr. Griffin’s com- 
ment. I was not able to pursue questions about the registry and 
how it would process into legislation, what would trigger it, so 
hopefully we will have an opportunity to dialogue. If Mr. Chairman 
will give me 30 seconds to hear Mr. Griffin’s answer? 

Mr. Coble. Granted. 

Ms. Jackson Lee. I thank you. 

Mr. Grifein. I will just say, it couldn’t be more important as 
your priority because we call her the Registrar of Copyrights. That 
is her prime function, Maria Pallante, and she is great. So you 
have to, in this bill, empower her, give her the resources she needs 
to revamp that office such that they can properly record and enu- 
merate the rights such that they can be properly licensed, properly 
paid, that there can be proper moral attribution of those who did 
these things such that the history of our culture and our heritage 
are properly recorded and enumerated. The rest can, in some ways, 
take care of itself if we do that. But we do not do that at all. 

Ms. Jackson Lee. I thank you. 

I yield back. 

Mr. Coble. I thank the gentle lady. 

The gentleman from Pennsylvania had one final comment to 
make. 

Mr. Marino. Thank you. Chairman. 

We are not going to take the time for each one of you answering, 
but if you care to answer this question, would you put it in writing 
and get it to me? Tell me what your interpretation is of a fair mar- 
ket compared to a free market. 

Mr. Coble. Gentlemen, this concludes today’s hearing. I will 
thank the panelists, and I thank those in the audience. This stand- 
ing-room-only audience indicates to me that this issue is not an in- 
significant issue, and it will be visited and revisited time and 
again, I can promise you. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

This hearing stands adjourned. 

[Whereupon, at 12:29 p.m., the Subcommittee was adjourned.] 
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UNITED STATES COPYRIGHT OFFICE 
Washington, D.C. 


In the Matter of: 

Music Licensing Study 


Docket No. 2014-03 


Comments of the Digital Media Association (“DiMA”) 

The Digital Media Association ("DiMA’') respectfully submits the following comments in 
response to the above-referenced Notice of Tnquirv' (the "Notice of Inquirv''’). DiMA commends the 
Copyriglit Office for initiating diis inquiry, and appreciates the opportunity to participate. 

DiMA is the leading national trade oi^anization dedicated to representing the interests of licensed 
digital media sendees, including many of the leading players in the digital music marketplace today. 
DiMA’s members include Amazon.com, Apple, Google/YouTube, Microsoft, Pandora, RealNetworks 
and Slacker, and a complete list of its membership may be found at http://ww’w', digmedia.org/about- 
dima/members. Although DiMA is submitting a single response to the Notiec of Inquiry, DiMA's 
members operate a broad array of different digital music service types and consumer offerings with 
different music licensing needs. However, as distributors of copyrighted sound recordings and musical 
works tliroLigh legitimate music services, DiMA's members share many common interests, and arc 
directly affected by existing mediods of licensing music, as well as the mechanisms for obtaining music 
licenses that are shaped by U.S. copyright law. DiMA has been actively involved in many of the recent 
studies, analyses, public inquiries and roundtables conducted by the Copyright Office on various aspects 
of copyright law, Through the Copyright Office's efforts, we believe that Congress has already been 
provided witli much important backgrotmd on music licensing issues. 

The interests of DiMA and its members arc aligned with those of tlic rights ow ners in several 
significant respects. First. DiMA members share the belief that rights owners should be appropriately 
compensated for the use of copyrighted works. Second. DiMA members also share the belief that the 
long-tenn sundval of the music business depends on the ability to develop profitable, sustainable digital 
music services that will delight consumers for generations to come. The legitimate music ser\'ices 
represented by DiMA's members have collectively paid billions of dollars in royalties to content owners, 
recording artists and songwriters in a marketplace where the sale of physical products - long the content 
owners’ primary source of revenue - has continued to decline year-over-year. In the face of diis decline, 
digital music sendees, including many of the streaming services operated by' DiMA's members, are 
generally viewed by the music business as its salvation.^ Significantly, the delivery' of engaging, 


^ TFPl Digittil Music Report 2014. at 6 (2014), available flrhttp://w'W'\v.ifpi.org/do\vnloads/Digital-Music-Report- 
2014.pdf: see also Ben Sisario, SpotifyHits ] 0 Million Subscribers, a Milestone, N.Y. Times, May 21, 2014. 
a\’ailable at littp://\vvv\v.n\times.coin/2014/05/22/busmess/media/spotify-hit5-n'iilestone-vvitli-10-million-paid- 
subscribcrs.litinl?_i= 1 . 
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innovative music sendees by DiMA members is critical to the central public polic}' underlying our 
copyright system; affording the widest nmge of consumers access to die widest range of creative works." 

However, the complex process for music licensing in the digital landscape that exists today in the 
United States - the framework of which is based on U.S. copvTight law - threatens to chill investment in 
legitimate music sendees, and the continued development and expansion of innovative sendees that are 
essential to the survival of the recorded music indusbry. Accordingly, we arc pleased that the Copyriglit 
Office is continuing its examination of the effectiveness of existing methods of licensing music. We 
remain hopeful that, after evaluating the issues. Congress will consider ways to modernize U.S. copyright 
law in a manner that assures consumers continued access to a vibrant marketplace for music products and 
servdees in the digital era. 


‘ See, e.g., Fox Film Corp. v. Doyal, 286 U.S. 123. 127 (1932) ('The sole interest of llic United Slates and the 
primaty object in conferring the monopoly Ire in the general benefits derived by the public from the labors of 
aiilliors.”); <& Row v. Nolion Enierph.ses. 471 U.S. 539, 558 (1985) (“llie iimiiediate eJTecl of our copyright 

law is to secure a fair return for an ‘author’s’ creative labor. But the ulliinalc aim is, by lliis ineentivc, to stimulate 
the creation of useful works for the general public good.” (quoting Twentieth Century Music Corp. v. .iiken., 422 
U.S. 151, 156 {i91 5)))\ Feist PubTnsv. Rural Tel. Ser\‘. Co., 499 U.S. 340, 349-50 (1991) (“The primary' objective 
of copyright is not to rew ard the labor of authors, but ‘ItoJ promote the Progress of Science and useful Arts. ’”). 
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EXECTJTTVE SUMMARY 

• Fragmentation of copyright rights and rights ownership. The mechanisms for obtaining music 
licenses in the United States arc rooted in various distinct rights recognized under U .S . copyright 
law. where sound recordings, and the musical works embodied within them, are routinely owned 
by different copyright holders. In fact, the rights within the musical work rights bundle itself are 
routinely ow ned by more tlian one copyright holder. Tliis fragmentation did not severeh- disrupt 
the historical business model for the sale of recorded music products because the distributors and 
retailers that sold and resold physical products (and promoted them) did not need to license any 
copy'rights, and third parties (i.e., terrestrial radio broadcasters) licensed musical work public 
performance rights to promote the sale of these recorded music products tlirougli radio airplay. 

• Shiftiug of licensing responsibiliu-. In the digital environment, music services are fiinctionally 
equivalent to the distributors and retailers that sold music under the historical business model, but 
licensing responsibilitv' has shifted to them - a first in the histoiy^ of the music industiy\ 

• The impact of rights fragmentation and the shifting of licensing responsibility^ on digital music 
services . The abovc-rcfcrcnccd rights fragmentation and shifting of licensing responsibility to 
service providers under tlic current legal and regulatory framework established by U.S. copyright 
law- has created formidable challenges for digital music services for various reasons unique to 
music licensing in tlic digital environment, including the following; 

o The need for licensing ubiquity, and the new- legal uncertainties. As a result of the 
convergence of rights in the digital era, digital music services are subjected to legal 
uncertainties around the precise rights implicated for particular activities, overlapping 
claims for royalty payments, and significant potential legal exposure, Coiicurrcnily , as 
the music business has shifted from ownership models to access models, digital music 
services are confronted wdth the need to secure licenses from tens of thousands of rights 
holders, covering tens of millions of tracks, in order to offer consumers commercially 
viable services. Failing to secure the necessary licenses is not an option. 

o The unprecedented market power of rights owners, and the "tug-of-w-ar’ over royalties. 
Rights owners enjoy unprecedented market power, and because each negotiation and 
ratesetcing proceeding occurs in parallel (at different times, in different places and before 
different ratesetting tribunals operating under different ratesetting standards), each rights 
owner seeks to increase its own royalty, generally without regard to the royalties that 
services have to pay the various other rights owniers. As discussed further below, an 
example of this phenomenon was seen in recent proceedings involving musical 
composition public performance licensing for Litcmcl radio services, Effccrivclv', this 
dynamic has resulted in a ratcheting effect whereby digital music service providers have 
been thrust into the middle of a 'hug-of-wari' among rights owners over royalties. The 
net result of this "tug-of-war’' is royalty rates that are (i) not presented to copyright users 
in a unified way such that digital music services can evaluate, forecast and understand 
their aggregate royalty expense for all of the copyright rights needed, and (ii) in the 
aggregate, arc unjustifiably high and, ultimately, unsustainable. 

o Interdependence of interests. Because of the interdependence of interests among rights 
ow ners, creative talent and digital music scrvdccs, the conduct of any one party in the 
music licensing marketplace can have adverse consequences for the odicrs, and the public 
interest. There is no centralized body with general oversight to effectively balance these 
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competing interests and minimize the collateral consequences that one ‘ hold out'’ rights 
owner can have on all others parties in tiie ecosystem. 

The current music licensing mechanisms do not work well in the digital environment. The 
existing music licensing structures arc not well-suited for the digital era, as they (i) lack necessary 
transparenc}’, (ii) are not efficient, and (iii) do not provide a “level playing field'’ for competitors 
in tcmis of ratesetting stmidards, royalty rates or functionality rules because of platform 
distinctions or historical anomalies. Nor do these structures often provide a suitable counter- 
balance to the market power of rights owners. 

Six essential pillars for modeniization of copyright laws tor the digital environment. US. 
copyright law is in need of modernization for tiic digital environment, and. as noted above, a 
holistic view of the entire music licensing ecosystem should be taken. For modernization to be 
effective, the framework for tlic new digital era should be based on die following si.x essential 
pillars: 

o Continued Government Oversight and Regulation of Music Licensing Activities: A 
music licensing framework that appropriately counter-balances the unique market power 
and negotiating leverage of copyright owners, and takes digital music services out of the 
middle of die rights owner “tug-of-war” over royalty rates that lias driven up roy alty costs 
to levels diat are Luisustainablc, would facilitate a healthy and sustainable digital music 
marketplace. 

o Transparency and a centralized database : Tlie digital marketplace needs a publicly 
available, centralized database that contains information about rights ownership of 
musical wod<s and sound recordings on a work-by-work level and on which digital music 
services can rely For such a database to be truly effective, it needs to be accurate, 
comprehensive and reliable, as well as use standard industry identifiers such as 
International Standard Recording Code (“ISRC*’) and hitcrnational Standard Musical 
Work Code (“TSWC”) numbers that show the relationship between the musical works and 
sound recordings that embody them, and vice versa. However, as experience with the 
development of the Global Repertoire Database (“GRD”) in Europe has shown, if left 
entirely to private industiy wiAout government oversight, these universal standards (and 
the centralized database itself) are unlikely to get implemented. 

o The music licensing 

marketplace would benefit from a framework that promotes licensing efficiencies and 
reduced transaction costs for music licensing activities, implemented tlirough vehicles 
such as compulsory blanket licenses and common agents. 

o Clarification of Rights : A music licensing framework where rights owners are not able to 
drive up royalty rates based on legal uncertainties arising out of the convergence of 
reproduction, distribution and public performance rights in die digital environment would 
foster grovsth and promote new entry into the digital music marketplace. 

o Reduction of Legal Risks Around Licensing Activities : Immunity from infringement 
liability (including statutory damages) for copyright users that have acted diligently and 
in good faith based on the information contained in the centralized database would reduce 
risk and encourage furdier innovation. Further, any entitlement to statutory damages in 
other contexts should be conditioned on the registration of accurate rights ownership 
infonnation in the centralized database, utilizing universal standards. 
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o “Level Playing Field’’ : A music licensing framework that creates a “level playing field’' 
where one music service is not advantaged over another in terms of ratesetting stmidards, 
royalty rates or functionalit}' rules because of platform distiiietions or liistorieal 
anomalies would increase competition on the merits, thereby incentivizing innovation. 



113 


1. INTRODUCTION AND OVERVIEW 

1. The current legal and regulatory framework was designed for a historical business model 

(the sale of physical products) and is ill-suited for the digital environment. 

A. Licensing responsibility under the historical business model. 

As the Copyright Office has noted in the Background section for this Notice of Inquiiy, many of 
the sound and enduring principles in U.S. copyright law are challenged when applied to the music 
business in the digital environment. The historical business model for recorded music products was 
relatively simple and straight-forward. Record companies sold physical products embodying sound 
recordings, musical works and other copyrighted materials (including artwork) to distributors and 
retailers, who in turn, resold those finished goods to consumers. Significantly, these distributors and 
retailers did not need to obtain copyright licenses Ifoni content owners in order to resell the finished 
goods because record companies delivered them with “all rights cleared.”' Moreover, copyriglit law did 
not require retailers to seek licenses from content owners in order to engage in activities intended to 
promote these sales, such as in-store public performances of records."^ 

Under the pre-digital model, licensing activity for the promotion of physical product sales w-as 
generally the responsibility of parties other than the retailers - such as terrestrial radio broadcasters. 
These parties, not the retailers, licensed the necessaiy' rights to promote the sale of records, such as by 
means of terrestrial FM and AM radio airplay. Moreover, the only rights broadcasters needed to secure 
were public performance riglits in the underlying musical works, as Congress has long refrained from 
recognizing an exclusive right for the public perfonnance of sound recordings by means of terrestrial 
radio airplay. 


This included ihc right lo reproduce and distribuic (Ijc musical works embodied in ihe physical products, It is 
w^orth noting that the migration from selling physical products to pemianent digital downloads has done little to 
cliange tliis basic construct, at least in the United States. VVhetliersold or resold on wholesale or agency models, 
record labels generally still bear responsibility' for acquiring and administering meclianical licenses for tlie musical 
w orks embodied in llic sound recordings, and payii^ Qie required incclianical royalties to musical work rights 
owners. 

^ Congress has long exempted retailers from the requirement to license musical work public performance rights for 
such promotional activities under Section 1 10(7). hi the digital eiiviromnent, tliere is no equivalent of Section 
110(7), Accordingly, for llic use of sound clips lo proinolc llic sale of pcrmancnl digital downloads williin ilic 
digital download store cnviromncni. digital music scr\ ices arc responsible for acquiring and adininisicring musical 
w'ork public performance rights, and paying tlie required pubic performance royalties. Congress created the 
exemption for the promotion of physical sales in response to Chappell &Co. Middletown Farmers Market & 
Aucikm Co., 334 F.2d 303 (3d Cir, 1964). a case brouglU under llie 1909 Act. wliicli "held llial llie public 
perfonnance of phonorccords in an cslabhslimcnl selling such plionorccords lo be an infringing public performance 
for profit, notw ithstanding defendant's argument that it was merely engaged in advertising the phonorecords and not 
in a ’public perfonnance for profit.”’ Melville B. Niiraiier& David Niimiier. 2 Nimnier on Copyright § 5,18[F1 
(2013) (internal citations omitted). Tn the Fairness Tn Music Licensing Act of 1998. Congress extended this 
exenptionbeyond “copies or phonorecords of the work” to include “the audiovisual or otlier devices utilized in such 
perfonnance.” Fairness In Music Licensing Act of 1998, Pub. L. No. 105-298. 112 Slat. 2827 (1998): .'iee 17 U.S, C. 
g 110(7) (2012). Although the exemption set forth in Section 110(7) lias not been extended lo digital, and llic 
Southern District of New' York recently ruled that the public performance of sound clips in equivalent digital 
contexts does not constitute a fair use of the musical works, we believe that uses tliat do not substitute for sales, but 
instead, promote them, should be encouraged and not disconiaged, regardless of w'hether they are digital or analog 
in nature. See Untied Slates v. ybn. Soc’y of Composers, Authors, and Publishers, No. 41-cv-1395, 2009 WL 
484449 (S.D.N.Y. Apr. 3, 2009), 
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B. The evolution of the music business from the historical physical business model to 
the digital environment. 

Over the past ten to fifteen years, the music business has been transformed b}- the digital 
landscape. Consumers - who are intended to be the primaiy- beneficiaries of our copyright system - have 
largely benefited fiom this transformation.^ Wc have seen paradigm shifts in the following areas: 

• The WAV that sound recordings and musical works are delivered to the consumer (as new 
digitd product configumtions and services replace traditional physical products); 

• The technology platforms used to deliver sound recordings and musical works (as tlie 
Internet, mobile carrier networks, cable television networks, satellite television networks 
and satellite radio networks replace traditional brick-and-mortar retailers and terrestrial 
broadcasters); 

• The consumer e tecf rentes devices used by coiwumcrs to enjoy sound recordings tuid 
musical works (as connected, highly portable devices such as smart phones, tablets and 
lightweight computers replace conventional CD players, turntables and cassette players); 

• The business models used to create revenue-generating oppoitunities (as subscription, 
freemium, bundled and ad supported digital business models replace simple a la carte 
physical sales), 

• Consumer expectations about how music can be consumed (as an array of product types, 
such as permanent downloads, limited downloads and streams - which often enable 
consumers to be in control of the media they consume by "personalizing"' their 
cxpcricuccs iu a multifaceted, immersive w-ay - replace traditional physical product 
types): 

• Consumer expectations about when music can be consumed (as digital music services 
provide consumers widi instant access to music without having to drive to brick-and- 
mortar stores or w-ait for mail order shipments to arrive): 

• Consumer e.xpectations about die quantity of lilies available (as consumers migrate to 
access model sendees, legitimate digital music sendees must offer and make available a 
"critical mass"’ of licensed w-orks to remain commercially viable, unlike the historical 
business model w here it was acceptable for some titles to be out of stock); and 

• A culture that expects licensed digital music services to provide ubiquitous access to all 
content at low cosi or no cost ai all (as ffee-to-the-user illegal alternatives are plentiful, 
unlike the marketplace for traditional physical products). 

With respect to these paradigm shifts, DiMA's members have risen to the occasion and are responsible 
for much of the innovation and substantial financial investment that has transformed tlic music industry 
for the better (such as the development of the download, streaming, subscription, locker and other digital 
business models that represent the future of recorded music delivery). The digital music servdees offered 
by DiMA's members provide a variety of compcllmg, immersive consiuncr experiences that satisfy the 
needs of a highly segmented array of consumers, 

C. Licensing responsibility has shifted in the digital environment. 

In most industries, the manufacturers of products are responsible for sourcing the various 
components and rights necessary to deliver goods to their network of wholesalers and distributors, so they 


'Mark Cooper. Copyright Policy. Creativity And Innovation In The Digital Economy: Comments of the Consumer 

Federalkm of America, (Novcinbcr 13, 2013), available al 

http ://www.ntia. doc, gov/filcs/ntia/consunicr_fcdcra1ion_of_amc rica_commcnts.pdf. 
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may be resold to other businesses or directly to end user customers without the need to acquire additional 
components or rights. Under the historical business model, record companies performed the role of the 
manufacturer, and, as such, they delivered physical record products to their network of distributors and 
retailers with "all rights cleared.” In tlic digital environment, these roles have been reversed, and digital 
music scrv ices (i.c., the retailers) must source many of die component parts of the product - individual 
copyright based rights - and bear all of the burdens and responsibilities for (i) acquiring and 
administering those rights and (ii) pav ing the required royalties out of their own share of the revenues 
generated. 

Tliese increnienttU responsibilities and burdens liave vastly complicated the licensing landscape, 
and diminished the operating margins for digital music services that now perform these converged roles. 
For example, unlike the physical distributors of yesteryear, today’s digital distributors must identify and 
locate licensors of rights associated with sound recordings, musical works and otlicr copyriglitcd materials 
(such as artwork): negotiate and administer licenses: and navigate the complex w^cb of rights ownership in 
the U.S. and global licensing paradigms.^ Under the current licensing framework and industry' staicture. 
digital music service providers are forced to bearthe entire burden of reconciling any conflicting demands 
from rights owners, who often assert overlr^ping royalty claims for the same uses of the same works. ^ 
This change represents a seismic shift in the distribution of recorded music product - and one with far- 
reaching repercussions, as detailed below. 

2. The effects of the current legal and regulatory framework in the digital environment. 

A. The current legal and regulatory framework enhances the negotiating leverage of 
rights nvviiers 

The challenges faced by digital music services arc fonnidablc and fundamentally different from 
tlie challenges faced by retailers and distributors under the historical music business model. Tlie shift in 
licensing responsibility from record companies to digital music services, compounded by the unique and 
byzantinc nature of music licensing in the digital environment under tlie current legal and regulatory^ 
frameW'Ork established by U.S. copyright law, has significantly enhcmced the negotiating leverage of right 
owners (and diminished the leverage of liceusees). This framework has proven detrimental to digital 
music service providers and actually has served to uudermine the shared belief tliat rights owners should 
be appropriately compensated for the use of copyrighted works. The following attributes of today’s 
music licensing model, as supported by tlie current legal and regulatory framework, are among the most 
problematic: 


• Fraumented rights ownership . Based on anachronistic distinctions in U.S. copyright law, 
sound recording and musical work rights are markedly fragmented^ and controlled by 
numerous rights owners. Adding further complication, rights witliin tlic iiiusical work 


^ Allhoughil is bey ond Uic scope of lliis Notice of Inquiry , it is w-orlh mentioning llial many digital music serv ice 
providers that operate legitimate music services in the U.S. also operate ser\ ices in other countries. These sen ices 
must navigate similarly complex copyright regimes on a countiy'-by -country basis, adding further complexity' to the 
burden of the digital music service providers. 

These overlapping claims stem from llic convergence of various Section 106 riglils in the digital era, wliich is 
discussed in more detail elsewheic in lliis response. 

® Examples of this fragmentation include the separation of sound recording and musical work rights, the separate 
licensing structures for copyright rights within tlie musical w'oik rights bimdle. and tlie separate international 
licensing slniclures for musical work rights and certain somid recording rights. 
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rights bundle itself ma 5 ’ be further fragmented across numerous rights owners/ 
Accordingly, in order to comply with their heensing responsibilities, digital music 
serv'ices must acquire, retain and administer licenses under copvTight from a multitude of 
rights owners. The effects of this fingmentation on licensees in the music licensing 
marketplace are discussed in greater detail in our response to Question 4 below. 


• Access sen ices, and the need for licensing ubiQuitv^ While it might be possible to launch 
a digital mnsic ser\ ice with only the sound recordings owned and controlled by the three 
major labels and a tew independent labels and aggregators, doing so would limit the 

sen ice's commercial viability in light of consumer expectations that "every tiling" should 
be available. Moreover, few services can be commercially viable without musical work 
licenses from all music publishing rights owners, because musical work rights generally 
cut across tlie lines of sound recording copyright ownership (e.g., musical works in sound 
recordings owned or controlled by Warner Music Group are controlled by tens of 
thonscuids of mnsic publishers and not exclusively by Wamer/Chappell, its affiliated 
music publishing company). The need for licensing ubiquity requires services to secure 
licenses from tens of thousands of rights holders, covering tens of millions of tracks, in 
order to meet consumer expectations in the digital environment. 

• New legal uncertainties arising out of rights convergence . Reproduction, distribution and 
public performance rights have converged in various w-ays, and the lines between them 
arc often unclear. Accordingly, the multitude of rights owners with whom digital music 
services must sceurc licenses often assert overlapping claims for the same or analogous 
rights, which can increase a digital music serv'ice provider’s overall royalty' expense by 
requiring redundant pavinents fora single use of a copyrighted work (i.e., ‘’double 
dipping*’ by rights owners). For example, the performance rights organizations (PROs) 
long asserted that digital downloads and ringtones implicated public performance rights 
in addition to “mechanical" reproduction rights; while this position was ultimately 
rejected by multiple legal decisions." it cast a shadow of uncertainty for digital music 
services and led to the unnecessary payment of millions of dollars in duplicative royalties 
for many years. In addition, this convergence of rights increases transaction costs as 
digital music services must often clear, for example, both public perfonnance and 
reproduction/distributlon rights in a musical work for a use whose historical analog 
would have only required one or the other such clearance. 


Unprecedented market power of riuhts owners . After decades of industry’ consolidation, 
rights owners now have unprecedented market power (and significantly more market 


For example, the musical work "We Arc Young" as recorded by the recording artist “fun.” splits musical work 
copyright ownership among four different songwriters and seven different publishers. As a further example, the 
musical work “Gel Lucky,” as perfonned by Daft Punk, wliich won llus year’s GRAMMY Award for Best Pop 
Duo/Group, has four separate songwriters and four separate music publislrcrs 
Fragmcnlalioii, in the coiilcxl of musical works, also lianus songwriters in llial Ihcir intended royally payments arc 
often redirected to cover arguably duplicative administrative expenses. See Refanning Section 1 15 of the Copyright 
Act for the DigilalAge: Hearing Before the Subcomm. On Courix, the Internet, and Inlelleclual Properly of the H. 
Comm, of the Judiciary-, at 110'*' Cong. 14 (2007) (slalcniciil of Maiybclh Peters, Register of Copyrights) (“The 
system would also offer substantial advantages to rights holders. Under a blaiilcet license system, there are 
economies of scale llial reduce Uie adminislralive costs associated with the collection and distribution of the 
royalties.”). 

** e.g., In re Cellco Partnership. No. 09-c\^-7074. 2009 WL 3294861 (S.D.N.Y. Oct. 14. 2009): United States v. 

Am. Soc y of Composers. Artists, and Performers, 485 F. Supp. 2d 438 (S.D.N.Y. 2007). 
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power than any of the individual services timt require particular licenses from all of 
diem).’" 

• Lack of a "level playing field .'’ The complex patchwork of laws.^^ regiilaliom,^‘^ privale 
vohmtav)’ licensing arrangements^ collective licensing arrangements,'^ and court 
rulings^'^ that comprise the current legal and regulatorj' framework for music licensing 
have created an unlevel plaving field, diat unfairly tilts competition, typically in favor of 
legacy technologies, at the expense of innovating technologies. For example, ratesetting 
standards, royalty rates and fimctionality rules provide an advantage to some service 
types over others. Tliese issues are discussed in greater detail in our responses to 
Questions 8 and 9 and our consolidated response to Questions 12 and 13 below. 

• Lack of transparency . The lack of a publicly available, centralized database for musical 
works and sound recordings makes it difficult, if not impossible, for digital music 
services to determine what rights they do and do not have at any given time. This 
creates a host of problems and inefficiencies which are discussed in greater detail in our 
responses to Questions 1, 3, 5 and 22 below. 

• Statutory damages . Tlic current risk of statutory damages midcr U.S. copyright law 
enhances the leverage and baigaining pow’er of rights owmers, because the law imposes 
severe economic consequences for any mistakes on the part of licensees, however 
technical and regardless of "fault. U.S. copy'right la\v lacks a "safe harbor” from 
statutory damages that would shield copyright users from infringement liability if they 
have acted diligently and in good faith based on the best information available, which is 
often limited because of the lack of a centralized database, as noted above. 

B. The rights owner *frug-of-war^* over royalty rates, and its effect on the aggregate 
t nvaltv expense nf digital music services 

In the licensing marketplace, the fragmented rights ownership structure creates an environment in 
w'hich each individual licensor negotiates for a greater share of services’ revenue in separate, but parallel, 


’■ Sec c.g., Flavia T. Forics, \ fusic Industry Consolidation: The I .ikely Anlicompelilive E(fects of the Universal / EMI 
Merger, American Antitrust Institute 1 (Aug. 30, 20 1 2). available at 

http://ww'w.aiititrustinstilule.org/sites/default/filesAVliite%20paperEMI%20UniYersal.pdf. (“A hypotlietical merged 
Universal/EMl would ha^■e liad nearly of the maiket in 20 1 1 . leaving only Sony with nearly 30°/<i and Warner 
with less llumi 20% among rival •majors.' Tliis 4-3 reduction would lake the market from ‘moderately concentrated’ 
to ‘highly concentrated'...”); .set’ also notes 36 and 37 infra wsA accompanying text. 

Such laws include the statutory licenses codified in Sections 112. 114 and 11 5 of the Copyright Act. 

’ Such regulations include tlie rates and terms for various statutory licenses codified in the CFR and tlie Federal 
Register. 

Such collective licensing arrangciucuts include the collective licensing of musical work public pcrfonuancc rights 
under antitmst consent decrees. 

Such court nihngs include interpretations of the laws codified in Sections 112. 114 and 115, tlie scope and 
mecUiing of the antitrust consent decrees, and the boundaries between rights under state laws and federal copyright 
’ It is worth noting tliat lliis iiifonnalioii is rarely provided by rights owners to licensees in practice, even in direct 
deals where the information is readily available. Moreover, some of the prh’ate databases utilized by the rights 
owners themselves reflect conflicting ownersliip infonnalioii. for e.xample, the database used by a PRO may sliow 
dial a nuisical work is owned or controlled by a nuisic publislicr, but lliat music pubhshcr's own database may not 
include any reference to the musical work at all. 

’^SVel7U.S.C. §504 (2012). 
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negotiations with digital music services. Understandably, each licensor focuses on its own individual 
sclf-intcrcsts - namely, howto maximize its own share of the total revenue pic. As a result of this 
fractured approach, these individual licensors generally have no interest in considering (i) the aggregate 
amount of royalties paid by distributors to all licensors, (ii) the value the sendee itself provides, such as 
the SLibst^tial investment, creativity and innovation, including patents and other mtcllcctual property, 
that enhance the overall user experience, and, accordingly, the value of the music for the consumer,^' and 
(iii) the costs of other inputs and participants in tiic value chain. Unlike tlic relative simplicity of the 
historical business model, distribution in the digital environment requires digital music services to share 
revenues with a wide array of other value chain participants, such as mobile network operators, Internet 
service providers and consumer electronics vendors, who bring much needed scale and relationships with 
consumers. Further, digital music service providers are often required to bear considerable inffastmeture. 
technical and operational costs by utilizing third party vendors to provide necessary' services and 
functions. 

With all of tlicsc costs and expenses, the percentage of revenue that any digital music service can 
make available to all rights owners (and still tuni a profit) is relatively fixed. Flowever, when an 
individual rights owner successftilly negotiates with a service for a greater share of the sendee’s revenue, 
the resulting incremental royalty expense reduces the digital music service's share of revenues ratlicr than 
reallocating a fixed pool of Avholesale costs"' among the different rights owners. As a result, the digital 
music service provider frequently finds itself in the middle of a "‘tug-of-waf ’ among the rights owners 
over royalties. The situation may be exacerbated in circumstances where individual rights owners 
enhance their negotiating lev^erage even further by withholding their licenses until other licensors have 
concluded their deals with the service. 

Perhaps nowhere has this Aug-of-war" been more publicly recognized than in the recent ASCAP 
ratesetting proceeding involving Pandora Media. As noted by Judge Cote in a decision handed dowm in 
that proceeding in March 2014, the underlying premise for Sony/ATV’s purported withdraw'al of its 
catalog from the ASCAP repertory' for certain digital uses was not that they felt the long-standing, well- 
established range of royalty rates for mmica! work public performance rights was unreasonable in 
absolute terms, but ratlier. when compared to the extraordinarily high royalty rates being paid by 
w'ebcasters for sound recording rights under the Section ! 1 2 and 1 1 4 statutory licenses, they were not 
reasonable in relative terms.^^ 

This all leads to upward pressure on roy alty rates, which is entirely borne by tlic digital music 
services. Thus, much of the current debate over rotes stems from disagreement among the labels, 
publishers and PROs about how to allocate the content owners 'fixed share of the pie, ratlicr tlian lifom a 
notion that service providers arc not pay ing enough, in the aggregate, for content,"' Tlic net result of tliis 
"‘tug-of-war’’ over royalties among rights owners is aggregate royalty' rates that are unjustifiable and, 
ultimately, unsustainable. 


‘'^Thc value of the digital music services’ contribution is discussed in greater detail in Section!, 2. D below. 

In re Pandora Media, //re,. Nos. 12-a -8035. 41-cv-n95, 2014 WL 1088101. at *25 (S.D.N.Y. Mar. 18. 2014) 
('^Pandora IF) (“In liis interv iew vvitli Billboard.biz, reported on January 18. Bandier explained that the rates 'are 
quite reasonable. When you compare it to the rate record companies arc ^tting. it w'as really miniscule.’"). 

It is not novel for the content user to pay an all-in royalty' for multiple rights in the copyright bundle. For 
exanple. music serv ices pay a total fee for tlie combined right to the public performance of sound recordings imder 
17 U.S.C. § 1 14 and for any ephemeral reproductions that result from such a public performance under § 1 12(c). 37 
C.F.R. § 380.3(c) (2013) (“The royalw payable under 17 U.S.C. 1 12(e) for tlie making of all Ephemeral Recordings 
used by the Licensee solely to facilitate transmissions for which it pays royalties shall be included witlurL and 
consUUile 5% of, the total royalties payable under 17 U.S.C. 1 12(e) and 1 14."). 
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C. Interdenendence of interests 

On a nwcro level, each of the stakeholders in tlie music licensing marketplace shares a common 
interest in, and would benefit from, a functional licensing structure that enables and facilitates long term, 
sustainable and profitable digital music businesses. On a micro level, however, the licensing staicture 
that exists todai- enables each of the fragmented rights owners to "jockey for position’' in the manner 
noted in Section 1.2.B above, vvidiout regard for the collective effect that these individualized negotiations 
have on the potential profitability of digital music services (or the shared goal of building long-term, 
sustainable and profitable digital music businesses for the future). 

Because of the symbiotic relationship between rights owners, creative talent and digital music 
services, the conduct of any one actor in its individualized negotiations can have unintended collateral 
consequences for the other unrelated parties. For example, a musical work that is held back from a digital 
music service over licensing issues wnuld not only affect the publisher and the songwriter, but the record 
label and featured performer in the sound recording as well, and vicc-versa. Because these individualized 
negotiations take place at different times, in different places, with different rights owners, and under 
different standards, the interdependence of interests often gets ‘iost in the shuffle.” The "common good” 
- as well as the long term public interest in ensuring the continued existence of a vibrant music ecosystem 
w^here digital music services can operate long-term, sustainable businesses that can delight consumers for 
generations to come - would be sen-'ed by copyright modernization and continued government oversight 
over certtun key aspects of music licensing activity. 

D. In the rights owner “tug-of-war^ over royalties, the value added bv digital music 
service providers is often overlooked 

While DiMA's members recognize the value of music as one of the critical inputs for their 
innovative sendees, content owners have tended to ignore, or undervalue, the massive investment by 
digital music senice providers for many of the other critical inputs that allow services to delight 
consumers, In fact, the innovative services that are the result of the substantial investments made by 
DiMA members fulfill the primary goal of the Copyright Act: consumer access to creative works. Tlic 
transformation of the music business to the digital environment could not hav^e occurred without the 
substantial investment, creativity and innovation of legitimate digital music providers in developing and 
deploying these services, but die value added is often overlooked in ratesetting proceedings luidcr 
statutory licenses and in individual negotiations with rights owners. This significant inequity w^as pointed 
out by Judge Cote in an ASCAP ratesetting decision handed down in March 2014: 

A rights holder is, of course, entitled to a fee that reflects the fair value of its 
contribution to a commercial enterprise. It is not entitled, however, to an 
increased fee simply because an enterprise has found success through its 
adoption of an innovative business model, its investment in technology, or its 
creative use of other resources. It appears that Sony, UMPG, and ASCAP 
(largely because of the pressure exerted on ASCAP b\' Sony and UMPG) have 
targeted Pandora at least in part because its commercial success has made it an 
appealing target. Pandora has shown that its considerable success in bringing 
radio to the internet is attributable not just to the music it plays (which is 
available as well to all of its competitors), but also to its creation of the [Music 
Genome ProjeetJ and its considerable investment in die development and 
maintenance of that innovation. These investments by Pandora, which make it 
less dependent on the purchase of any individual work of music than at least 
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some of its competitors, do not entitle ASCAP to any increase in the rate it 
charges for the public performance of music.'"" 

3. The need for continued regnlatory oversight in the area of mnsic licensing. 

A. The purpose of U.S. copyright law, and the required balancing of interests. 

The fimdamental purpose of U.S. copyright law is to serv^e the public interest by striking the 
optimal balance bet\^ een (i) encouraging the creativity of authors by granting exclusive property rights in 
works of authorship, and (ii) fostering an efficient and competitive marketplace that ensures access to 
those works of authorship."^ Because the public interest is at the core of cop^-right protection, the rights 
of authors arc limited in various ways (as opposed to being absolulc). Tlicsc limitations - which range 
from the finite duration of copyright protection (as specified by the Constitution) to the m\ riad 
exceptions, exclusions and limitations established under U.S. copyright laws and the corresponding 
federal regulations, as well as die court rulings that have interpreted those law s and regulations - serve as 
a critical counter-balance to the market power of rights ovvmers in the music licensing marketplace. 

B. Congress and the Department of Justice have long recognized that a music licensing 
marketplace cannot properly function without regulatory oversight 

Both Congress and the Department of Justice have long recognized that die marketplace for 
copyrights creates ample opportunities for rights owners to frustrate, rather than enhance, an efficient 
competitive environment for the licensing of copyrighted works. These opportunities stem from the 
market power of rights owmers, and the lack of available substitutes for the copyright rights needed. As a 
result, for over a century, the various rights conferred by U.S. copyright law have been subject to a regime 
of regulatory oversight that supplements, and operates in parallel with, the general principles of antitrust 
laws that apply to every industry . Each of these mechanisms and procedures was enacted to counter- 
balance the unique market pow-er of copyright owners, and to ensure tliat copyright users can bring 
innovative technologies, products and services to consumers at fair prices, without being held up by the 
status of rate negotiations and/or ratesetting proceedings. 

(a) Tlic compulsory "mechanical'' licenses for the reproduction and distribution of musical 
w^orks embodied in phonorecords . 

Since 1909, Congress has implemented a system that has allowed record labels to obtain 
compulsory “mechanicar’ licenses for the reproduction and distribution of musical works embodied in 
phonorecords, in order to ensure that there was a vibrant marketplace for the sale of recorded music.^'^ As 
noted above, under the historical business model, retailers were also c.vcmpt from the need to secure 
musical w'ork public performance licenses under Section 110(7) in furtherance of the same goal. As a 


Pandora JJ, 20 14 WL 108810 1. at *46. 

See Nimincr, supra nolc 4, § 1.03 [A] (“[Tfic autliori/alion (o gran! (o individual aulhors ihc liinilcd monopoly of 
copyright is predicated upon die dual premises that the public benefits from the creative acti\ ities of autliors, and 
dial die copyright monopoly is a necessary condition to tlicfull realization of such creative activities.” (internal 
footnote omitted)). 

See Nimmer. supra note 4, § 8.04[A] (2013) ("The Congress that enacted the 1909 Act was concerned with the 
possible emergence of "a great music monopoly'. To forestall tliis threat. Section 1(e) of the 1909 Act enacted a 
compulsoiy- license provision.”). 
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result of this combination of regulations, retailers and record companies were free to sell recorded music 
without being encumbered (or potentially held back) by music licensing issues/' 

(b) The public interest in “radio"' in all of its forms, and tlic Section 1 12 and 1 14 statutorv^ 
licenses . 


In 1995 (and as further amended in 1998), Congress granted a compulsoiy license for the 
performance of sound recordings by means of non-exempt digital audio transmissions under Section 1 14 
(and a corresponding compulsoiy license for die making of ephemeral recordings used to facilitate non- 
exempt digital audio transmissions under Section 1 12)."^ These compulsory' licenses are particularly 
significant because they represent Congressional recognition that without them, market failures would 
have deprived tlie public of tlie benefits of new digital music services, including Internet radio services, 
satellite radio services, and radio services delivered dirough cable tolevision and satellite television 
systems.'^ 

(c) Exceptions and exclusions under U.S. copyright law . 

In addition to the compulsory licenses noted above. Congress has also counter-balanced the 
unique market power of musical work and sound recording copyright owners through a long history' of 
exceptions and exemptions to the exclusive rights otherwise conferred by Section 1 06.^^ 

C. Antitrust considerations 


Since 1 909, Congress has established various other statufow lieenses to counter-balance the unique market power 
of copyriglit owners, including tlie following; compulsoiy license for secondary' transmissions by cable systems (§ 

1 11(d)); compulsory' license for public performance of musical works in jukeboxes (§ 1 16): con^ulsory license for 
lire public performance of musical works and display of piclorial. grapliic and sciilplural works by public 
broadcasting entities (§ 1 18); compulsory' license for secondary transmissions by satellite carriers (§ 119); 
compulsory' license for the reproduction and distribution of musical worics in digital phonorecords (§ 115); 
compulsory' license for the performance of soimd recordings by means of non-exempl digital audio transmissions (Ji 
1 14); compulsory license for the making ofeplremeral recordings used to facilitate non-exempt digital audio 
transmissions (§ 1 12); and sui generis riglu for the importation and distribution of digital audio recording devices (§ 
1004). 

Digital Performance Right m Somid Recordings Act of 1995. Pub. L. No. 104-39. 109 Stat. 336 (codified at 17 
U.S.C, §§ 112. 114): Digital Millenium Copyright Act. Pub. L. No. I05-.304. 1 12 Stat. 2860 (1998) (codified in 
rele\'aiit part at 117 U.S.C. §§ 112, 114), 

" S, Coimn, on ihc Judiciary . Digital Performance Righi in Sound Recordings Act of 1995, S, Rep. No. 128, 104ih 
Cong., 1st Sess. 25 (1995). reprinted in 1995 U.S.C.C.A.N, 356 ("The Committee is aware of concerns that the 
copyright owners of somid recordings might become 'gatekeepers' and limit opportmiities for public performances 
of the musical works embodied in the sound recordings.”). 

Examples of llicsc exceptions and cxeii^tions include the following: exen^ lions from the reproduction right for 
ephemeral recordings (§ 1 12(a)). computer programs (§ 1 17(a)(1)) and computer maintenance (§ 1 17(c)); an 
exemption from Uie distribution right under Uie first sale doctrine (§ 109(a)); exemptions from both the reproduction 
and distribution rights for libraries and arcliivcs (§ 108) and for public broadcasting of sound rccordii^s as part of 
educational programs (§ 1 14(b)); an exemption from both tlie reproduction and adaptation rights for computer 
program arcliives (§ 1 17(a)(2)); and exeii^itions for public performances for classrooms (§ 1 10(1)), insUuclional 
broadcasting (§i§ 110(2), 111(a)(2)), religious services (§ 110(3)), fraternal organizations (§ 110(10)), non-profit 
performances (§ 1 10(4)). vending establishments (§ 110(7)), transmissions to handicapped persons (§ 110 (8)). 
secondary transmissions in hotels (tlie JeM'e//-Za.9ci//e exemption) ((§ 1 11(a)(1)); display transmissions of television 
and radio in small commercial estabhslunents (tiie Aiken exenption) (§ 1 10(5)). non-profit secondary transmitters 
1 1 1(a)(5)), iionsubscriplioii broadcast transmissions (g 1 14(d)(1)(A)), and retransmission of an exempt 
nonsubscription broadcast transmission (§ 1 14(d)(1)(B)). 
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Antitrust laws proiide another critical counter-balance to the market power of rights owners in 
the music licensing marketplace. The exclusive rights conlerred by copyright law are often in tension 
with both the public interest and the interests of intellectual propert\- rights users. In the early part of the 
twentieth ccntuiy', the prevailing antitrust view held that tiic inherent monopoh- rights conferred by the 
granting of exclusive rights under our intellectual propertv' laws were wcomparihle with the fundamental 
purpose of our antitrust laws (which were designed to protect gainst the abuses of monopoly power), 

The more modern view, as recently set forth by the U.S. Department of Justice and the Federal Trade 
Commission, is that our intellectual property laws (including copyright) and antitrust laws share the same 
fundamental goals (i.e.. enhancing consumer welfare and promoting innovation), and “work in tandem to 
bring new and better teehnologics, products, and services to consumers a! lower prices 

Under the modem view, the purpose of our antitrust laws as they relate to intellectual property- 
rights is to “ensure that new proprietaiy-’ technologies, products and ser\ices are bought, sold, traded and 
licensed in a compeiiiive environment."'^ However, even under the modem view, it is well recognized 
that a competitive enviromnent with robust competition in the marketplace cannot exist in markets where 
intellectual property’ rights are held by rights owners with significant market power, and there are no good 
substitutes reasonably available to the users of those intellectual propertj- rights in the marketplace. 

(a) The ASCAP and BMI antitrust consent decrees . 

The unique market power of rights owners in the context of licensing musical work public 
performance rights under tlie American Society of Composers, Authors and Publishers (“ASCAP”) and 
Broadcast Music, Tnc. (“BMF’) collective licensing regimes has long been counter-balanced by the 
antitmst consent decrees that the Department of Justice has put in place to govern the conduct of ASCAP 
(since March 1941) and BMI (since January 1941).'’* The processes and protections assured by these 
consent decrees serv'e several important roles that are critical to an efficient, properly functioning 
marketplace forthese rights, and are discussed in greater detail in our responses to Questions 5, 6 and 7 
below^ 


(b) The looming specter of publisher withdrawals from ASCAP and BMI . 

Ill 201 1 and 2012, various music publishers attempted to withdraw' their catalogs from tlic 
ASCAP and BMT repertory for certain digital uscs.^'^ In two separate legal decisions handed down in 
2013 by the federal courts with jurisdiction over ASCAP and BMI ratesetting proeeedings. tliese courts 


U.S. Deph of Justice & Fed. Trade Comm'n, Antitrust Enforcement and Intellectual Property Rights: Promoting 
Innovation and Competition 1 (2007). 

^^Id. (empliasis added). 
id. (empliasis added). 

See Christopher Harrison, You Gotta Fight for the Right to Puhliclv Perform. 2 1 Texas Entnft and Sports L.J. 5 

( 2012 ). 

In May 2011, EMI Music Pub lisliing purported to withdraw its catalogs from ASCAP's repertory for certain 
digital uses, cffcclivc as of January 1, 2012. Several oUicr music publishers, including Wamcr/Cliappcll, Universal 
Music Publishing Group and BMG, followed with similar “partiaf withdrawals. See In re Pandora Media, Inc.. 
Nos. 12-cv-8U35,41-cv-1395.2U13 VVL 521 1927, at *3 (S.D.N.Y. Sept. 17, 2013) CVWoraD. In September 
2012, EMI Music Publisliingand Sony/ATV Music Publishing purported to withdraw their catalogs from BMPs 
repertory- for certain digital uses, effective as of January 1, 2013. Several other publishers - BMG Riglits 
Mamigement, Kobalt Music Group. Uriiversiil Music Publishing Group, VVixen Music Publishing and George 
Joluison Music -followed with similar withdrawals, cfTcclivc as of January 1. 2014. See Broadcast Music, Inc. v. 
Pandora Media, Inc.. Nos. 13-cv'^037, 64<v-3787, 2013 WL 6697788 (SU.N.Y, Dec. 19, 2013) CPandoralir). 
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niled that partial withdrawals are not permitted under the antitrust consent decrees. "^ However, both of 
these decisions left open the possibility that music publishers could withdraw their respective catalogs 
from ASCAP’s or BMPs repertory' for all purposes. It is rumored that the music publishers and the PROs 
are seeking modifications to tlie consent decrees to allow for partial withdrawals, which would give them 
the ability to withdraw their musical catalogs from the ASCAP and BMl repertories for only certain 
limited digital uses. As noted in these decisions and publicly reported articles,^' the publishers attempted 
to withdraw- certain digital rights for one simple reason - to further enhance their individual negotiating 
leverage to extract higher royalties (and other terms) from digital music services that have no reasonable 
substitutes for the rights they need (musical woric public performance rights). The possibility of friture 
withdrawals (in full or, if the consent decrees were to be modified, in part) threatens to undermine the key 
processes and protections assured by the antitrust consent decrees. The potential effects of such 
withdraw^als are disaissed in greater detail in our response to Question 5 below. 

D. The unprecedented market power of rights owners 

It bears repeating that the market power of musical work aiid sound recording rights owners is 
greater now than any other time in our histor\\ A little over fifteen years ago, there were six major record 
labels. Today, witli die recent acquisition by Universal Music Group (the largest of the major record 
labels) of EMI (the smallest), there remain only three. On the musical w^ork side, a little over fifteen years 
ago, there were six major music publishers. Today, with the recent acquisition of EMT Publishing (the 
largest of die major music publishers) by Sony/ATV, there remain only three. Tlie increased 
concentration of market pow-er of the major labels and the major publishers greatly enhances the leverage 
of right owners (and further diminishes the leverage of digital music services) when negotiating licenses 
for sound recordings and musical w'orks. 


In a legal decision tliat was handed down by the federal court with jurisdiction over ASCAP ratesetting 
proceedings in September 2013. Judge Cote ruled dial under the antitnisl consent decree tliiit go^■ems ASCAP’s 
conduct, if a music publisher lias made its catalog available for licensing by ASCAP lo the public in any respect 
{i.e., partially or fully), that catalog is tlierefore a part of ASCAP's ''repertory” for «// purposes (thereby rendering 
the purported partial withdrawals for certain digital uses ineffective foriiny purpose, with the result tliiil the 
publishers involved remained ''att-in’' as a result of any purported partial witlidrawalof riglus), Pandora 1 , 2013 
WL 521 1927, at *6-*8, In a separate legal dccisiontliat was handed down by the federal court with jurisdiction over 
BMI ratesettiiig proceedings in December 2013, Judge Stanton similarly mled diat that under the antitrust consent 
decree tlial governs BMl's conduct, publishers cannot effectuate withdrawals for some uses (such as certain digital 
uses) widioul witlidrawiiig tlicir catalogs for all uses, and therefore, a purported partial withdrawal of a publisher’s 
catalog from BMT’s rcpcriory for certain digital uses is effectively a withdrawal of that catalog from BMT’s 
repertory' for all purposes (thereby rendering the purported partial withdraw'als for certain digital uses an effective 
wlthdroM'al for a!! purposes and sendee types, including broadcast radio stations, television networks, bars and 
resiauranis. w ith tlie result tliat the publisliers involved remained "all-out” as a result of any purported partial 
witlidrawalof rights). Pandora III, 2013 WL 6697788. at *4 
Pandora 11, 20 14 WL 1088101. at * 14. *35 ("[Tlie publishers] believed that because the two PROs were required 
under their consent decrees lo issue a license lo any music user who requested one. they could not adequately 
Ici crage their market power to negotiate a significantly liiglicr rate for a license to publically perform a 
composition,”); Bill Dona line. ASCAP-Pandora Royalty Row Sf)ells Out Rate Ruling, Law 360, Mar. 19. 

2014, available at http://wvvw.law360.eom/articles/5 19905/judge-in-ascap-paiidord-royalty-row-spells-out-rate- 
ntiing: Ed Clirislnian, Why Publishers Lost Big Against Pandora, Billboard. Mar. 20, 2014. a\’ailable at 
http://wvvw.billboard.com/bi7/articles/news/p11blishing/59446l8/why-publishers-lost-big-against-pandora-analysis 
f'Botliof tliose rates [negotiated by Sony and Universal directly witli Pandora after tlie pubhshers’ attempted partial 
withdrawals from ASCAPJ are substantially higher than the 1 .85% royalty' rate that ASCAP was being paid by 
Pandora and iicillicr qualify as market rales according lo llic Judge, because ncgolialing circumstances compelled 
Pandora to accept such rates.”). 
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E. The relationship between market power and music licensing issues, 

Tlie relationship bet\veen market power and negotiating leverage is well kno\Mi to the rights 
owners themselves. For example, in its opposition to the merger of Universal Music Group and EMT, 
Warner Music Group submitted testimony to the United States Senate Subcommittee on Antitrust, 
Competition Policy and Consumer Rights illustrating how a major label with market power can use its 
leverage in negotiations with digital distributors to extract economic concessions and other favorable 
contract terms.''" Warner's testimony went onto explain how a combined Universal Music Group/EMl 
would have such unprecedented market power that it would "be able to exercise its blocking position to 
coerce exclusionarv' deals and extract higher royalties, advances and other favorable terms b}' virtue of its 
market pow-er alone. 

Further, in thei r capacity as the licensees of musical work rights (for the records they create, 
manufacture and distribute underthe historical business model), the major labels have supported the 
existence of the compulsory license fortlie reproduction and distribution of musical works on a 
continuous basis since 1 909, and have participated in each proceeding to adjust royalty rates and tenns 
under Section 115 ever since, including the industiy^-widc setdements in 2008 and 2012, respectively. '** 

4. Copyright modernization is needed to ensure a legal and regulatory framework that will 

work in the digital environment. 

A. Copyright modernization should take a holistic, rather than a ^^piecemeal” 
approach in the area of music licensing 

As the Register of Copyrights has previously noted. Congress generally moves slowly in the 
copyright space for a variety of reasons, including the complexity of tlic subject matter, the intensity of 
interested parties on particular issues, general public indifference on copyright matters, and finite time 


The Universal Music Group/EMI Merger and the t'uiure of Online Music: Hearing Before the Suheomm. on 
/Ujlilrusi, Compeiilion Policy and Consumer Rights of iheS. Comm, on the Judiciary, li2lhCong. (2012) 

(statement of Edgar Bronfman. Jr. Director. Warner Music Group), available at 
lillp://w'\vw.judiciaiy, senate. go\7imo/inedia/doc/12-6-21Broiifnu«iTestimon\. pdf. 

Id. 

See, e.g., Adjustment or Determination of( 'ompidsory License Rates for Making and Distributing Phonorecords, 
Docket No. 2011-3 CRB Phonorecords II (Feb. 1. 201 1) (RIAA Petition to Participate), available at 
hup://w'vvw'.loc.gov7crb/procccdings/201 1 -3/ (sl.'Uing (ha( “RIAA parlicipaicd in all previous proceedings lo adjust 
royally rates under Section i 15 fandl luas a signiTicaiU interest in the royally rales and terms ilual arc llic subject of this 
'procttdmg'y. Discussion Drajt of the Section ll5ReJdrmAct(SIR.‘i) of 2006: Hearing Before the Subcomm. on 
Courts, the Internet and Intellectual Property of the H. Comm, on the Judiciary. 109'*^ Cong., 2d Sess. (2006) 
(statement of Caiy H, Slicrinan. President, Recording Indusliy' Association of America, Inc.) (arguing llial proposed 
C-xpansions of the 115 compulsory mcclianical license lo neW’ forms of digital deliver) were not broad cnougli, and 
ad^•ocating furtlier expansion by “extend[ingl llie blanket Uceiise to ALL products and sendees co^■ered by the 
mechanical coinpulsoiy license...” (emphasis in original)); Comm, on the .Judiciary, Copyright Law Revision, H.R. 
Rep. No. 83, at 66 (U* Sess. 1967) ("|Tlhc record producers argued vigorously lliat the coinpulsoiy license system 
must be retained. They asserted llial the record iiiduslry is a lialf-billioii-dollar business of great economic 
importance in the United Slates and llirouglioul the world; records today arc the principal means of disseminating 
music, and this creates special problems, since performers need unliamperedaccess to musical material on 
nondiscriminatoiy terms. Historically, tire record producers pointed out there were no recording rights before 1909 
and the 1 909 statute adopted tlie compulsory^ license as a deliberate anti- mo nopoly condition on tlie grant of these 
riglils. They argue llial the result lias been an outpouring of recorded nmsic, with the public being given lower 
prices, improved quality, and a greater choice."). 
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given other domestic and international priorities.’' Consequently, the current legal and regulatorv' 
framework for music licensing developed in a piecemeal manner, and is the product of accommodating 
the needs, goals and desires of special interest groups who "jockey for position'’ in their lobbying efforts 
to effectuate specific and narrow changes at any given time based on historical legal distinctions and 
rights recognized under U S. copyriglit law. 

However, the various issues and problems with the current music licensing framework have 
created a "perfect storm" tliat has led to systemic ftulure in tlie music licensing marketplace. The only 
way to fix this broken system and to address these issues, problems and inefficiencies is to view the music 
marketplace in a holistic way. Such a holistic approach should cut across the lines of traditionally 
recognized rights under U.S. copyright laws, and across the interests of particular groups that developed 
licensing practices in tlic prc-digital era. 

Further, any solution must take into account the public interest in creating a licensing environment 
that allows digital music service providers to operate long-term, sustainable businesses that can dcliglit 
consumers for generations to come. We could not agree more with the sentiments of the Register of 
Copyrights who, quoting former Register of Copyriglits Thorv'ald Solbcrg, stated that “tlicrc conics a time 
when 'the subject matter ought to be dealt with as a whole, and not by further merely partial or 
temporizing amendments. 

B. The “Six Pillars” of U.S. copyright law modernization for the digital environment. 

As the Copyright Office considers making its recommendations to Congress regarding potential 
areas for the modernization of U.S. copyright law. DiMA urges the Copyright Office to take a holistic 
view' of tlic entire music licensing ecosystem, and provide a framework for the new digital era that is 
based on the six essential pillars discussed more fully in the Executive Summaiy^ section above: 

o Conlimied Government Oversight and Regulation of Music Licensing Activities 

o Transparency and a Centralized Database 

o Licensing Ejficiencies and Reduced Transaction ('osts 

o Clarification oj Rights 

o Reduction of Legal Risks Around Licensing Activities 
o "I.evel Playing Field" 


Maria A, Pallante. The Next Great Copyright Act, 36(3) Colum. J.L. & Arts 3 1 5, 3 1 9 (20 1 3). 
let. (quoting Tliorv aid Solberg, Copyright Lem Reform, 35 YaleL.J. 48,62 (1926)). 
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11. RESPONSES TO THE SPECIFIC QUESTIONS POSED BY THIS NOTICE OE 

INQITRY 

MUSICAL WORKS 

1. Please assess the current need for and effectiveness of the Section 115 statutory license for 

the reproduction and distrihution of musical works. 

A. The Section 115 statutory license for the reproduction and distribution of musical 
works is vital 

First, the Section 1 1 5 statutory' license pro\Hdes an essential counter-balance to the unique market 
power of copyright rights owners. It does this by pro\iding a mechanism for immediate license coverage, 
thereby negating the rights owner's prerogative to witlihold the grant of a license. Importcmtlv , this 
immediate license coverage is not dependent on the status of rate negotiations and/or ratesetting 
proceedings. Without the ability to obtain tliis immediate obligatoiv coverage, some of the imiovative 
digital music services in the marketplace today may not have been able to attain a significant enough 
number of musical work licenses to be considered attractive by consumers, while others would have been 
unable to launch at all. and thus would have been kept out of the marketplace entirely. 

Second, die Section 115 statutory- license provides a useful benchmark for direct deals. The 
royalty' rates established by Section 1 1 5 ratesetting proceedings are often used as benchmarks for direct 
licenses of musical work rights, especially in cases w-here particular consumer offerings do not squarely 
fit into one of the statutory license categories available under Section 1 15 or its rate structure. 

Third, the Section 1 15 statutory license provides tx framework for negotiating statutory rales by 
industr)> consensus. By providing antitaist immunity for collective licensing discussions to settle 
ratesetting proceedings under Section 1 15. this essential framework enables stakeholders to negotiate 
rates and terms for a variety of digital music service types, consumer offerings and business models. Tliis 
process was used successfully in 2008 and 2012, when rates and terms for a vvide variety of physical and 
digital product ty'pes were negotiated by the relevant stakeholders, and implemented into the Code of 
Federal Regulations.'^^ 

Fourth, the Section 1 15 statutory \\Qiir\sii^xo\'\<i<tsnecessory procedures for selfkmditing and 
certification. The self-auditing requirements provide rights owners with appropriate financial assurances 
regarding accountings. At the same time, these requirements provide digital music sen-'ices with 
appropriate protections against the possibility of direct audits by potentially tens of thousands of 
individual rights owmers, which would be v'irtually impossible to administer and settle, and would 
significantly interfere with the day-to-day operations of digital music seivnces. 

Finally, the Section 1 1 5 statutory license provides necessary procedures for notice and cure 
based on inaccurate accountings . The Section 1 15 statutory license provides rights owners with 
appropriate opportunities to question accountings and provides digital music services witli appropriate 


See Adjustincnl of Dclcrminalioii of Compulsory' License Rales for Mechanical and Digilal Phonorccords, 78 Fed. 
Reg. 67938 (Nov. 13, 2013) (final mle) (codified at 37 C.F.R. § 385) (‘‘setting the rates and terms for the section 1 15 
statutory license for the use of musical works in physical plionorecord delh eries. pemianent digital downloads, 
ringtones. inleracUve slreaiiiiiig. limited downloads, liiiiiled offerings, mixed ser\ ice bundles, music bundles, paid 
locker scr\ ices, and purcliascd content locker services”); Mcclianical and Digilal Plionorecord Dch\ cry Rale 
Determination Proceeding, 74 Fed. Reg. 4510 (Jan. 26. 2009) (final mle) (codified at 37 C.F.R. § 385) (same). 

17U.S.C. § 115(c)(5)(2012). 
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opportunities to rectify, clarify- and/or address the concerns of rights owners without jeopardizing license 
coverage. This mechanism for assuring continuous license coverage during periods of discussion (or 
dispute) provides another counter-balance to the unique market power of copyright owners that is as 
essential as the initial immediate license coverage provided by the Section 115 statutory' license upon 
service of an NOl. 

B. A number of significant problems with the Section 1 1 5 statutory licensing process 
limit the effectiveness of the Section 1 1 5 statutory license 

Although the continued existence of the Section 1 15 statutory- license forthe reproduction and 
distribution of musical works is vital, there are a number of significant problems with the licensing 
process that currently limii ils effectiveness: 

• Song-bv-song licensing is inefficient and expensive . The current process of song-by-soiig 
licensing has not worked well under the historical business model for a variety of reasons."*' and 
is particularly ill-suited for tlic digital environment. While the Section 1 15 statutory license 
provides an important tool for securing licensing ubiquity, the process of securing that ubiquity is 
highly inefficient and costly because millions of works must be licensed individually from the 
tens of thousands of different rights owners who own and control the required rights. Moreover, 
to the extent that a serv'ice chooses to file statutory- license notices with the Copy right Office for 
the many musical works for which the relevant rights owners cannot be identified, the costs can 
be overwhelming given the volume of works at issue.**^ 

• The licensing process under Section 1 15 lacks necessary transparency . Tlic lack of a publicly 
available, centralized database for musical works limits the effectiveness of the licensing process 
in several significant respects; 

o First, it requires each of the dozens of digital music sendees to dedicate separate internal 
systems and personnel to developing rights owner information on a song-by-song basis, 
or to engage third-party service providers such as The Harry Fox Agency (“HFA”) or 
Music Reports, Inc. to do so on its behalf In cither case, the undertaking is incredibly 
costly, and because the same information is developed by multiple parties (including die 
record labels) in parallel, there is much duplication of effort. 

o Second, in cases where statutory- licenses under Section 1 15 arc supplemented widi direct 
licenses with music publishers, it is difficult to determine what is (and is not) covered by 
any given direct license, since this information is seldom provided by the music 
publishers to their own licensees. Accordingly, it is almost impossible to ascribe an 


For example. Section 115 requires services to clear the underlying publisliiiig riglus for iievvlv released sound 
recordings before dislribuling them, but such a task is nearly impossible in many cases, where there arc co-wrilcrs of 
a musical work and those co-w riters do not determine their individual relative percentages of owmership (if am^ 
until after the phonorecords w Inch embody them are connnercially released. Tliis is a challenge tliat the major 
labels themselves have faced under Section 115 when seeming mechanical licenses for physical products under the 
liistorical business model 

‘’^Thc filing fee for “frlccordalioiiofa notice of intention to ireikcand distribute phonorecords'" under 17 U.S.C. § 
115 is $75 fortlie first title and $20 for each additional title for each group of ten titles. Circular SL 4L. Copyright 
Office Licensing Division Service Fees. avw/flA/ear http ://ww'w.copyrightgov/fis/sl041. pdf (last visited May 14. 
2014). Thus, tlie Copyright Office fifing fee amounts to $255 for every^ ten musical w^orks witli miknovvn autliors. 
For example, ten thousand (10,000) unknown authors would costa seivice more than two-hundred fifty tliousand 
dollars ($250,000) in filing fees alone to protect the serv ice from potential statutory damages for infringcmciU of the 
reproduction and distribution rights in musical works whose autlwrs arc now here to be found. 
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appropriate value to a direct license agreement, and to determine which musical works 
must be separately licensed through statutory^ licenses under the licensing process in 
Section 115. 

o Third, despite die best intentions of a digital music service provider to identify accurately 
every' musical work rights owner for every' musical work, there arc inevitably musical 
works whose o\vner{s) cannot be identified at all, or that arc misidentified as a result of 
inaccurate information contained in tiie incomplete privately available databases relied 
upon today' by digital music services. 

o Fourth, the statutory- licenses under Section 1 15 are only available if the copyright owner 
has already made or authorized a recording of the composition that has been distributed 
to the public in the U.S.^^ It is quite challenging to ascertain whether this first use has, in 
fact, occurred, as most of the privately available databases relied upon by digital music 
services (including the musical work information independently developed by the record 
labels themselves) lack this critical infomiation. This problem is especially acute in 
circLimstmiccs where co-writers of musical works disagree about the relative percentages 
of their individual contributions to tiie work as a whole, and do not resolve these intra- 
songwriter and intra-publisher disputes over “splits’" until long after the initial 
coimiiercial release. 

The risk of any resulting “rights gaps” exposes digital music serv ice providers to the possibility 
of statutory' damages, even in instances where the digital music service provider has acted 
diligently and in good faith based on the best information available to them, with limited (if any) 
control over how to mitigate this legal risk. Tliis significantly limits the effectiveness of the 
licensing process, and exposes digital music serv-ices to levels of risk that are not equitable under 
tlic circumstances. 

• Tiie risk of statutory' damanes for ^timing” issues inherent in the Section 1 1 5 licensinu process . 
Given tlic difficulties noted above in determining whether a first use has occurred, the specter of 
statutory damages for failing to timely send NOTs under tlic Section 115 licensing process 
exposes digital music sendee providers to levels of risk that are not equitable under the 
circumstances. 

• The lack of financial certainly caused bv “timing” issues inlicrcnt in the Section 1 15 licensing 
process . For digital music services that rely on licenses under Section 1 15 as well as separate 
licenses for the public performance of musical works, it is often impossible to determine the 
appropriate deduction for musical work public performance royalties at the time that accountings 
under the Section 1 15 licenses arc due. This is because the calculation of "mechanical” royalty 
rates under Section 1 15 requires that public performance royalties be deducted: and public 
perfomiance rates are often not determined - whether by “interim agreement,” “final agreement” 
or ratesetting proceeding - until long af'tcr the close of the mondi during which Section 1 15 
royalties are due. As a result, digital music service providers must often make assumptions about 
how much to accrue, and then hold the accrued amounts for substantial periods of time (which is 
not beneficial for music publishers or songwriters who desire to get paid more quickly). Further, 
once the actual rates become known, digital music serv'ices must recalculate their royalties, 
restate their earnings for prior periods (which investors do not like), and send restated Section 1 1 5 
royalty' statements (which is costly and administratively burdensome). 


17U.S.C. § 115(a)(1). Section 1 15(b)(1) provides in relev'ant part as follows: “Any person who wishes to obtain 
a coiT^iulsoiy' hcense under tins section shall, before or within tliiity days after making, and before distributing any 
plioiiorecords of llie work, sen e notice of iiilenlion to do so on the copyright owner,” 


21 



129 


• Monthly accountings . In direct license agreements for rights otherwise covered by the Section 
115 statutory licenses, it is customar>' for digital music services to pay rights owners on a 
quarterly basis. Similarly, in recording agreements with reeording artists it is customary for 
record labels to pay mechanical royalties to artists who are also songwriters on a quarterly basis, 
even in circumstances where tlic record royalties payable for the uses and exploitations of the 
sound recordings that embody these musical works arc paid on a less frequent basis/*'^ However, 
royalties under the Section 115 statutory- licenses arc required on a monthly basis. Because of the 
vast number of rights owners and musical works licensed under the Section 1 15 statutory 
licenses, each set of accountings requires administrative resources and out-of-pocket costs. The 
more frequently accountings arc required, the less efficient and more burdensome it is for die 
digital music services that pay these royalties. 

• " Hard-coded minima .^' The royalty rate structures for some (but not all) rate categories under the 
Section 1 15 statutory- licenses set minima that reflect reproduction and distribution rights only ,"^^ 
rather than an "all-in’" minimum that also includes the cost of royalties for public performance 
rights. If musical work public performance rights are not available at "reasonable rates” 
tlirougli die processes and protections under the ASCAP and BMl antitrust consent decrees for 
any reason, the ‘'hard-coded minima” in Section 1 15 could cause the "all-in” rates to be 
exceeded, which was never intended by the stakeholders that negotiated the voluntary- settlement 
of the rates and terms under the Section 1 1 5 statutory- licenses in 2008 and 20 1 2. Such a 
phenomenon would undermine the Section 1 15 ratesetting process as a whole, 

2 . Please assess the effectiveness of the royalty ratesetting process and standards under 
Sectiou 115. 

A. The royalty ratesetting process under Section 1 15 has generally been effective. 

As noted in our response to Question I . the royalty ratesetting process under Section 1 1 5 provides 
an essential framework for negotiating statutory rates by industry consensus, wliich is only possible 
because of the antitrust immunity for collective licensing discussions to settle rate setting proceedings 
under Section 115. Through this framework, stakeholders are able to negotiate rates and terms for a 
variety of digital music sendee types, consumer offerings and business models and bring them to market 
for the benefit of consumers. 

B. The royalty ratesetting process under Section 115 could be made more effective 


See, e.g., Malllievv Bender, 8-159 Eiuertaimnenl Indusliy CoiKracls FORM 159-1 (Exclusive Recording Anisl 
Agreement ILongFormJ with Commentary ), at TT 8.01. 11.01(d) (2014). 

^ ' The royalty- minima for the following rate categories covers the reproduction and distribution rights only, and do 
not co^ er public perfomiance rights: "standalone non-portable subscription — streaming only-,” "standalone non- 
portable subscription — mixed,” “standalone portable subscription serv ice.” and "bundled subscription services.” 

See 37 C.F.R. § 385.13 (2013). 

The royally minima for the following rale categories arc truly "all-in,” meaning that the PRO fees for the public 
performance rights are included in (and can be deducted from) the minimum amount owed for the mechanical rights: 
"free nonsubscripiion/ad-supporlcd services,” "mixed service bundle,” "music bundle,” "limited offering,” "paid 
locker serv ice,” and "purcliased conleiU locker service.” See 37 C.F.R. §§ 385. 13. 385,23. 

For example, in the ev-entthat music publisliers withdraw entirely from ASCAP and BMl, or. alternatively, just 
for certain digital uses in tire ev ent that the antitrust consent decrees were to be modified by the Department of 
Justice to allow forparlial willidrawals. 
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Although the royalty ratesetting process under Section 1 15 has general!}' been effective, the fast- 
moving digital landscape sometimes outpaces the five year cycle for ratesetting proceedings under 
Section 115. Tlie royalty ratesetting process under Section 1 15 would be more effective if it provided a 
mechanism for interim ratesetting proceedings on an as-nceded basis for new- scnicc types, consumer 
offerings and business models that develop in between fiic regular ratesetting proceedings. As the miisie 
business continues its evolution from the historical business model to the digital environment, it is 
essential that digital musie services meet consumer expectations, and a process under Section 115 tliat 
recognizes the pace of change could be incredibly valuable. 

C. The royalty ratesetting standards under Section 1 15 have generally heen effective 

Since 1976, royalty ratesetting proceedings under Section 1 15 have been governed by the standard 
set forth in Section 801(b), which provides in relevant part as follows: 

(1) To make determinations and adjustments of reasonable terms and rates 
of royalty payments as provided in sections 1 12(e), 1 14, 1 15, 116, 118, 1 19, and 
1004. The rates applicable mider sections 114(f)(1)(B), 115, and 116 shall be 
calculated to achieve the following objectives: 

(A) To ma.\imize the availability of creative works to the public. 

(B) To afford the copyright owner a fair return for his or her 
creative work and the copyright user a fair income under existing 
economic conditions. 

(C) To reflect the relative roles of the copyright owner and the 
copyright user in the product made available to the public witli respect to 
relative creative contribution, technological contribution, capital 
investment, cost, risk, and contribution to the opening of new markets for 
creative expression and media for their communication, 

(D) To minimize any disruptive impact on the structure of the 
industries involved and on generally prevailing industry practices.’’^ 

Tlie Section 80 1 (b) standard for ratesetting proceedings under Section 1 1 5 was adopted as part of 
the copyright revisions implemented in 1976.^^ As previously noted, in their capacity' as the licensees of 
musical work rights under the historical business model, the record labels have long argued tliat tliis 
standard correctly balances the relevant factors required to yield a fair and equitable royalty for tlic 
exercise of musical work reproduction and distribution rights under the Section 115 statutory' licenses. 

The Section 801(b) standard has been time-tested to provide fair rates (i.e., "reasonable fees’") that have 
been accepted for more than half a century' in many different contexts, including ratesetting proceedings 
under Sections 114(f)(1)(B), 115, and 116. 

3. Would the music marketplace benefit if the Section 115 license were updated to permit 
licensing of musical works on a blanket basis by one or more collective licensing entities, 


Rep. No. 94-1476, at 1 1 1 (1976) (“This [Section 115] rate will be subjeetto rev iew by the ICRTf as 
provided in section 801, in 1980 and at 10-year interv'als thereafter."). 

17 U.S.C.§ 801(b) (2012), 

See H.R. Rep. No. 94-1476. al 173-74. 
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rather than on a song-by-song basis? If so, what would be the key elements of any such 
system? 

A. The music marketnlace would benefit if the Section 115 license were undated to 
nermit licensing of musical works on a blanket basis hv one or more collective 
licensing entities, rather than on a song-bv-song basis 

As previously noted in our response to Question 1, the current process for acquiring licenses 
under Section 1 15 on a song-by-song basis has many significant drawbacks including inefficiencies, 
expenses, lack of transparency, inequitable exposure to legal risk, lack of fintuicial certainty tmd the 
possibility that all-in rates may not, in fact, be all inclusive. As discussed more fully in the next section, 
the music marketplace would greatly benefit from blanket licenses under Section 115. 

B. The Section 115 statutory license could he made more effective. 

Tlic effectiveness of tlie Section 115 statutoiy- license would be significantly enhanced by 
implementing a licensing regime that incorporated the following key elemenis'd^ 

• Blanket licenses . For the reasons noted elsewhere, the music marketplace w ould benefit greatly 
from replacing the current process of licensing music on a song-by-song basis with a blanket 
license system (without the ability of rights owmers to ‘‘opt-oiit’ty Under this system, one license 
application would be sened under a collective administration mechanism covering all musical 
works. For such a system to be effective, copyright users must nonetheless continue to have (i) 
payment options designed to ensure that they only pay for die rights tlic\' need (and the actual 
level of use and consumption), as per the current framework of Section 115, (ii) the ability to 
enter into direct licenses with rights owmers in addition to (or in lieu of) these blanket licenses, 
and (iii) the ability to appropriately offset amounts paid under direct licenses from the minima 
prescribed by the blanket licenses.^ 

• Transparency and a centralized database . The problems and issues noted in Section II.I.B, above, 
could be greatly mitigated by the recommended centralized database of musical works and souud 
recordings. 

• Collective administration . A mechanism should be established that enables the collective 
administration of musical work nghts, in a manner similar (but not necessaiy- identical) to the 
mechanism proposed in the contc.xt of the Section 115 Reform Act of 2006 (‘■"SIRA”).^^ 

Collective administration of musical work copyrights has worked in the context of public 


Several of these key elements were incorporated in tiK proposed Section 115 Reform Act of 2006 (“STRA'"), 
which was fully negotiated by interested stakelwlders in 2006 but ftiled to be enacted into the copyright law' for 
unrelated reasons. 

At a minimum, if soiig-by-soiig licensing is still required, there should be a system Uial facilitates an auloniated. 
electronic process for serving NOTs (in lieuof tite cunent requirement under the implementing regulations that these 
NOls be sen ed in paper fonnats. which is inefficient, costly and more difficult to track and administer). See 37 
C-F.R. § 201.18 (2013). Alleniatively. if a SlRA-like structure for blanket licenses and collective administration is 
not implemented, there should be a safe harbor that shields copyright tisers from infringement liability if they have 
acted diligently and in good faitli based on the information contained in the centralized database, to avoid 
inequitable outcomes. 

For clarity, vve arc not suggesting an implcmciilalion of SIRA c.xactly as was proposed in 2006. However, wc 
believe that there are many elements and componentsfromSTRAtliat would seiv-e the music licensing marketplace 
w eU today. 
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perfonnaiice rights in musical works (ASCAP, BMI and SESAC), and reproduction/public 
performance rights in sound recordings (SoundExchangc, Inc ), but no similar mechanism exists 
for reproduction and distribution rights for Section 1 15 licenses. Difficult logistical issues - 
particularly the many reporting, payment and other operational issues - should be left to 
implementing regulations, and not addressed in Section 1 15 directly. However, it is critical that 
tUiy collective administration mechanism be in addition to, and not in lieu of, the recommended 
centralized database for musical works, as digital music services should, at all times, retain the 
riglit to pay the required ro} altics directly to tiic applicable rights o\vncrs instead of through one 
or more common agents. 

• Legal certainty . The copyright laws should be clarified to provide diat die blanket license covers 
all intermediate copies (e.g., server, cache and buffer copies) necessary^ to facilitate the digital 
dclivciy^ of music, and intcmicdiatc copies for non-intcractivc streaming should be royalty free, or 
exempt (to avoid ‘'double dipping” by rights owmers based on claims arising out of overlapping 
copyriglit rights). 

4. For uses under the Section 115 statutory license that also require a public performance 

license, could the licensing process be facilitated by enabling the licensing of performance 
rights along with reproduction and distribution rights in a unified manner? How might 
such a unified process be effectuated? 

A. For uses under the Section 115 statutory license that also require a public 
nerformance license, the licensing process would he facilitated by enabling the 
licensing of nerformance rights along with renrodiiction and distribution rights in a 

unified mauner 

As previously noted, the fragmentation of rights ownership and the convergence of rights increase 
the number of transactions tliat must be undertaken for the license of musical works, and each additional 
transaction diminishes licensing efficiencies, and increases transaction costs for both licensors and 
licensees, 

B. How a unified process for the licensing of performance rights along with 

A process for licensing performance rights along with reproduction and distribution rights in a 
unified mamier could be effectuated by a system that incorporated the following key elements: 

• Collective administration . A mechanism should be put in place that enables tlie collective 
administration of an “all-in,” combined mechanical and performance royalty’. The rights owners 
would be responsible for allocating the aggregate ‘*all-in” royalty among dicmsclvcs (i.c., 
betw’een the “mechanical” and public performance interests) based on factors that they deem to be 
reasonable and appropriate under the circumstances. By allowing tlic riglits owners to make this 
allocation as between themselves, the digital music service providers would be taken out of the 
rights owner “tug-of-war” over royalty payments. 

• Process for determining reasonable rates . In an idea! w'orld, services that require a combination of 
musical work public performance rights, as well as reproduction and distribution rights under 
Section 1 1 5, would be able to acquire such rights from a single licensing source under a single 
statutory^ license and paj- a single royalty' to a common agent, similar to the wa\- that 
SoundE.xchange administers the Section 112 (reproduction) and 114 (public performance) 
statutoiy^ licenses. However, DiMA recognizes that such a structure would require a fundamental 
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alteration of the existing framework for musical work licensing. To the extent that the existing 
framework is retained, the collective licensing agent(s) DiMA is proposing forthe collection of 
royalties under Section i 15 would be authorized to collect the ‘'all-in‘' royalty payable under 
Section 1 15, and then apportion an appropriate percentage of that ro 3 ’alty to the PROs, thereby 
removing the digital music service providers from the middle of the rights owner ‘tug-of-war’' 
over publishing royalty payments.'^ Digital music services that require only public performance 
licenses would continue to operate under the current licensing framework that governs the 
PROs 

• No ability to opt-out . As a furtlicr counter-balance to the already significant market power of 
rights owners, to ensure the essential protections of the ASCAP and BMT antitmst consent 
decrees it is essential diat rights owners not have the ability to '■opt-out” of this licensing process. 

• Transparency and a centralized database . Forthe reasons noted elsewhere, the licensing process 
would be greatly facilitated by the recommended centralized database for musical works, 
including information about the sound recordings in wFich such musical works are embodied. 

C. A unified licensing nrocess for licensing otherwise fragmented rights is not new 

Thc use of a collective administration mechanism to manage rights that arc fragmented across 
different rights owners under U.S. copyright laws is not new, and has already been in place for some time 
with respect to the collection and administration of royalties under the Section 1 12 and 1 14 statutoiy- 
licenses for sound recordings. In this context. SoundE.xchange. hic. ("SoundExchangc”), as the collective 
administration mechanism for statutory royalties under the Section 1 12 and 1 14 statutory licenses, 
collects a single “all-in” royalty' that covers both the Section 1 12 and Section 1 14 rights. The recipients 
of these royalties, which include the sound recording rights owners, featured recording artists, and the 
relevant talent unions, determined among themselves the value of the Section 1 12 reproduction rights 
relative to tlic value of the Section 1 14 public perlbrmancc rights, and the digital music services that pay 
these royalties were not placed in the middle of this determination. 

5. Please assess the effectiveness of the current process for licensing the public performances 
of musical works. 

A. The current process for licensing the public performances of musical works has 
2 eaerallv been effective. 

As previously noted, the blanket licenses (among other forms of licenses) offered by ASCAP, 
BMT and SESAC provide a framework that promotes licensing efficiencies and reduced trarisaction costs 
for both licensors and licensees alike. With regard to songwriters in particular, the process offers greater 
transparency in the context of performance royalty pay ments, as the general custom and practice in the 
music publishing industry' is that songwriters, even if subject to arrangements with music publishers for 
the administration of musical work copyrights and related royalties, receive tlic “songwriter’s share” of 
public performance royalties directly from ASCAP, BMI and SESAC, respectively. 

Tlie processes and protections assured by these consent decrees ser\'e several important roles tliat 
are critical to an efficient, properly functioning marketplace for these rights: 


Difficult issues regarding how the licensing process would work uixler this stmeture need to be worked out. and 
should probably be addressed through tlie implementing regulations under Section 115. 
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• Immediate, blanket licensing . The process allows for immediate license coverage of a 
vast body of musical works on a ""blanket” basis upon tlic sendee of a consent decree 
license request (and is not dependent on the status of rate negotiations and/or ratesetting 
proceedings). Tliis is an essential counter-balance to tlic unique market power of rights 
owners, as it negates the prerogative of a rights owner of ^ exclusive right from 
withholding the license and enables digital music sendees to bring new oiTerings to 
market quickly and efficiently for the benefit of consumers. 

• Non-discrimination on rovalri-' rates . The "rate parity” concept in each of tlic antitrust 
consent decrees requires each of ASCAP and BMl to license all similarly-situated 
services on comparable terms. This provides another essential counter-balance to the 
unique market power of rights owners, and ensures that the rates set under the antitrust 
consent decrees are fair on a relative basis compared to comparable sendee types, which 
is essential to the "level playing field” required for services to compete with one another 
fairh^ in the marketplace. 

• Reasonable rates . As a further counter-balance to the unique market power of rights 
owners, the process provides a mechanism that allows copyright users to resort to the 
federal courts with jurisdiction over ASCAP and BMl ratesetting proceedings to set 
‘"reasonable fees.” Tliis ensures that rights owners cannot use their combined market 
power to extract unreasonable royalty rates. Tlie interpretation and implementation of the 
ratesetting standard in ASCAP and BMl ratesetting proceedings have generally been 
effective because the federal courts appropriately take into account several important 
factors when attempting to determine appropriate benchmark rates in the music licensing 
marketplace, such as whether the parties have equal access to infonnation and whether 
both parties are compelled to act. These critical factors, by contrast, are not recognized 
under tlic “willing buyer, willing seller” standard used in some ratesetting proceedings 
under tlic Section 1 12 and 1 14 statutory licenses. As discussed at greater length in our 
response to Question 8 below, this difference in interpretation and implementation yields 
vastly different economic results for copyright users. 

B. Withdrawals of musical works from the repertories of ASCAP and BMT threaten to 
undermine the effectiveness of the current process for licensing the public 
performances of musical works 

As noted in Section 1.3. C.. recent decisions by the federal courts in rate setting proceedings under 
the ASCAP and BMl consent decrees have clarified tliat as a matter of antitmst law. music publishers 
cannot withdraw their musical catalogs from the ASCAP and BMl repertory for only certain limited 
digital uses. However, both of these decisions left open the possibility that music publishers could 
withdraw tlieir respective catalogs from ASCAP's or BMl's repertory for all purposes. Alternatively, it is 


These eritieal factors were noted by Judge Cote in an ASCAP ratesetting decision handed doivn in March 2014, 
which cited a textbookdefinitionof “fair market vahie”: “A widely used description of fair market value is the cash 
equivalent value at vvliich a willing and unrelated buyer would agree to buy and a w illing and unrelated seller w ould 
agree to sell . . . when neither parly is compelled lo act, andw’hen both parlies have reasonable knowledge of the 
relevant available infonnalion. . . . Ncillicr parly being compelled lo act suggests a time-frame context - lliai is, the 
time frame for the parties to identify and negotiate with each other is such that, wiiatever it happens to be, it does not 
affect the price at wiiich a transaction would take place. . . . The definition also indicates the importance of tlie 
availability of infonuiition- that is, the value is based on an iiifonmitioii set thiitis assumed to contain all relevant and 
available infonnaUon.”i^ry??c/orayy, 2014 WL 1088101. at *32 (emphasis added) (quoting Robert W. Hollliauscn 
& Mark E. Zinijcw^ski, Corporate Valuation 4-5 (2014)). 
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nimored that the music publishers and the PROs are seeking modifications to the consent decrees to allow 
for partial withdrawals, which would give them tiic ability to withdraw their musical catalogs from the 
ASCAP and BMT repertories for only certain limited digital uses. If either complete or partial 
withdrawals were to occur, the processes and protections assured by the antitrust consent decrees - in 
particular, the assurance of "reasonable fees” for copyright users - would be undermined.'^ In this event, 
if digital music services and music publishers are unable to agree on licensing terms, certain musical 
works would not be available, and the commercial viability- of the services that require these licenses 
would be threatened, as consumer expectations of heensing ubiquity could not be achieved. As 
previously noted, the music publishers sought to wididraw their catalogs for one simple reason - to 
further enhance their individual negotiating lev'^erage to extract higher royalties (and other tenns) from 
digital mnsic services. 

In fact, such vvitlidrawals would be contrary- to the very policies that underlie the statutory licenses 
under Sections 1 12, 1 14 and 1 15, which were designed to ensure diat ser\’ices subject to such licenses 
could efficiently attain licensing ubiquity, and lawfully operate without having to negotiate individually 
with tens of thousands of rights holders. When these statutory licenses were created, it was not 
contemplated tliat musical works might be removed from the digital licensing purview of ASCAP and 
BMl. In fact, such vvitlidrawals would open up a "back door” for musical work rights owners to 
undermine the objectives of the Section 1 12, 1 14 and 1 15 statutory' licenses, and the public interest in 
ensuring that "radio” in all of its forms would not be kept out of tlic marketplace entirely because of 
music licensing issues, as noted Section I.3.B(b) above. 

Finally, because of the interdependence of interests among sound recording and musical work 
rights owners, the result of a decision made by any one rights owner not to grant a requested license to a 
digital music sendee has collateral consequences for the other rights owners that have made a decision to 
grant a requested license. Empowering a “hold out” to effectively make a decision (with economic 
consequences) for other third parties, such as other record labels, music publishers, songwriters, featured 
recordhig artists, non-featured recording artists and non-featured vocal perfonners, turns the principal of 
recognizing exclusive rights under copyright on its head, and should be avoided. 

made more effective. 

Tlie effectiveness of die current process for licensing the public perfomiances of musical works 
w'ould be significantly enhanced by implementing a licensing regime that incorporated the following key 
elements: 

• Transparency and a centralized database . The problems and issues noted in Section IT. 1 .B, 

above, could be greatly mitigated by the recommended centralized database of musical works and 
sound recordings. As Judge Cote determined in an ASCAP ratesetting decision handed down in 
March 2014. the music publishers acted in concert with ASCAP to modify ASCAP's mtcmal rule 
set (known as die ASCAP Compendium) to allow music publishers to vvididraw dicir catalogs 
from ASCAP's repertory- for certain digital uses, for the sole and limited purpose of "closing tlic 


Partial withdrawals would also imderiiiiiie the principle of platform parity' in die consent decrees, wliicli holds diat 
siuiilarly situated sendees must be treated the same by ASCAP and BMl. See Am. Soc 'y of Composers, Authors. 
cmcIPubtLsheKsv. MobiTV, Jna, 681 F.3d 76 (2d. Cir' 2012) {"MobilVy. Pandora III, 2013 WL 6697788, at *5 
(“BMT cannot combine with fthc publishers] by holding in its repertory compositions that come with an im itation to 
a boycott attached.”). 

See Meredith Corp. v. SESACLLC. No. 09-cv-9177, 2014 WL 812795 (S.D.N.Y. Mar. 3. 2014) CMeredith 
Corp.")-. Radio Mu.sic Licen.se Committee, Inc. v. SESAC Inc.. No. 12-c\'-5807 (E.D. Pa. Dec. 20. 2013) {"RMLC). 
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gap between the composition rates and the sound recording rates” tlirough direct licenses outside 
the framework and protections of the ASCAP antitrust consent decree, which they believed 
"stood in the way.”°" Judge Cote also found that the lack of transparency regarding rights 
ownership was used as negotiating leverage, because the withholding of a list of the works in 
question, which was "readily at hand,” denied Pandora the ability to (i) remove the ASCAP 
repertory’ controlled by those music publisher from the sendee if the parties could not reach 
agreement on economic temis, (ii) apportion any payments between the catalogs of two different 
music publishers, and (iii) evaluate whether a substantial advance payment paid by Pandora was 
likely to be recouped.^’ As a result, without this critical information, a digital music sendee 
provider is unable to assess its potential legal exposure for the use of unlicensed works (and 
mitigate any potential exposure by refraining from using those musical works, or taking them 
down, as the case may be), and determine the value of the blanket licenses and direct licenses 
offered by rights owiers forthe public performance of musical works. 

• Immunity^ from statutoiv- damages . To avoid inequitable outcomes, there should be a "safe 
harbor” that shields copyright users from infringement liability- if they have acted diligently- and 
in good faith based on the information contained in the recommended centralized database. 
Further, any entitlement to statutory^ damages in other contexts should be conditioned on the 
registration of accurate rights oyvnership infonnation in tlic centralized database, utilizing 
uniy^ersal standards. 

• No ability- to opt out . Forthe public policy reasons noted above, as a further counter-balance to 
tlic already significant market power of rights oyvners, it is essential that music publishers not 
have the ability' to opt out of the blanket licenses.^^ 

6. Please assess the effectiveness of the royalty ratesetting process and standards applicable 
under the consent decrees governing ASCAP and BMI, as well as the impact, if any, of 17 
U.S.C. § 1 1 4(i), which proyides that ‘‘(Ijicense fees payable for the public performance of 
sound recordings under Section 106(6) shall not be taken into account in any 
administrative, judicial, or other governmental proceeding to set or adjust the royalties 
payable to copyright owners of musical works for the public performance of their works.” 

A. The royalty ratesetting process and standards applicable under the consent decrees 
governing ASCAP and BMI have generally been effective 


^^'Pandomll, 2014 WL 1088101. at *13-*14. 

Id. At *24 ("Sony understood tliat it yvoitld lose an advantage in its negotiations yvith Pandora if it proy'ided tlie list 
of works and deliberately chose not to do so.”). 

opting out, the ability' of a rights owiKrto extract an unreasonable royalty from a digital music scwicc is 
greatly enhanced, as Judges Cote and Stanton recognized in the recent ASCAP and BMT rate setting proceedings 
yvith Pandora Media. These unreasonable royalty rates, in turn, would tlieii be bootstrapped by rights owners as the 
ncyv market rate to be used in future ratesefting proceedings. As such, very feyv music publishers (and perhaps as 
few as one) could effectively control the overall market rate for musical ywrks. and the resulting bootstrapped rate 
yvould tlien liay e collateral consequences for other publishers and the perfomiing rights organizations, to the 
detriment of all siiiiilarlv-silualed digital music services and, uUimalely, llie consumers of digital music services. 
Further, opt outs create oUicr uiiiiilciidcd consequences, such as the possibility dial unreasonable rales c.xlraclcd for 
tlie public performance of musical works would cause the all-in rates in 37 C.F.R. § 385 "Subpart B” - yvhich were 
intended lo be inclusive of the aggregate royalties paid for boUi musical work public performance riglUs, as well as 
rcproduclion and dislribulion rights - lo be c.xcccdcd, which was never inlcndcd by Ihc slakcholdcrs tliat negotiated 
the industry-wide settlements for rates and terms under the Section 115 statutory' licenses in 2008 and 2012. 
respectively. 
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As noted in our response to Question 5, the royalty ratesetting processes under the ASCAP and 
BMl consent decrees arc critical to an ciFicicnt, properly functioning marketplace for the public 
pcrfomiaiicc of musical works. In addition to the reasons noted above, the oversight of the federal courts 
to set "reasonable fees'’ in ratesetting proceedings has been essential. The proceedings are in front of 
seasoned, tenured, federal judges who are regularly assigned these cases and are able to apply the terms of 
the consent decrees in a consistent manner. The trials are thorough and the resulting decisions tend to be 
thoughtful a]id well-reasoned. Furthermore, the proceedings themselves are conducted utilizing the 
Federal Rules of Civil Procedure and the Federal Rules of Evidence, which enable litigants to fairly and 
predictably obtain discovciyy present evidence and rely on precedents. 

The royalty ratesetting standards under the ASCAP and BMI consent decrees similarK provide 
an essential counter-balance to the unique market power of rights owners, and are equally critical. Under 
the consent decrees, the federal courts arc required to set “reasonable fees” in ratesetting proceedings.'^^ 

In practice, this ratesetting standard has been time-tested in numerous rate setting proceedings for more 
than half a ccntuiy to determine rates that have been entirely consistent with this standard, and has 
consistently established royalty rates that appropriately approximate the “fair market value” of particular 
licenses in different contexts. 

For tlie reasons already' noted in the context of Question 5 and elsewhere in this Notice of hiquirv 
response, full (or even partial) withdrawals of musical works from the repertories of ASCAP and BMT 
threaten to undermine the effectiveness of the current royalty ratca^tting process and standards applicable 
under the consent decrees. 

B. The impact of 17 U.S.C. S lUtik 

With respect to tlic impact, if any, of 17 U.S.C. § 1 14(i), on the effectiveness of the royalty 
ratesetting process and standards applicable under the ASCAP and BMl consent decrees, it is worth 
mentioning that this provision is a good example of the type of legislation that results when special 
interest groups “jockey for position” in their lobbying efforts to seek specific and narrow changes to U.S. 
cop 5 ^right law. The result is piecemeal modifications that benefit only those special interest groups, at the 
expense of otlicr stakeholders and the public interest. 


See Unifed Slates V. Am. Soc'y of Composers, Ai4fhor.s & Publishers. No. 41-CV-1395. 2001 WL 1589999, al *0-7 
(S.D.N.Y. June 11, 2001) (“ASCAP Coiisciil Decree”) (“|Tlhc burden of proof sliall be on ASCAP lo establish llic 
reasonableness of the fee it seeks . . . Should ASCAP not establish that tlie fee it requested is reasonable, then tlie 
Court sliall deieniiine a reasonable fee based uponall Uie evidence.”); United Stales v. Broadcast Music, Inc., No. 
64-CV-3787, 1994 WL 901652. at *1 (S.D.N.Y. Nov. 18. 1994) (“BMI Consent Decree”) (“If the parlies arc unable 
to agree upon a reasonable fee within sixty (60) days from the date when [BMT] advises the [sendee] of the fee 
which it deems reasonable, the [serv'ice] may forthwith apply to [tlie SouthemDistrict ofNew York] for the 
determination of a reasonable fee ... if the parties are miable to agree upon a reasonable fee vvitliin ninefr (90) days 
from the dale when |BM1| advises the | service | of tlie fee wliich it deems reasonable and no such filing by apphcanl 
for the determination of a reasonable fee for the license requested is pending, then [BMll may forthw ith apply to 
[the Soullicm District ofNcvvYorkl for the dclcnnination of a reasonable fee.”). 

Mob iT\\ 681 F.3d at 82 (“Wlien setting an appropriate rate, tlie District Court must attempt to approximate the 
“fair market value” of a hcense — wlial a license applicant would pay in an ami's leiigtli iransacUon. ... In so doing, 
the raic-sctting court must lake into account the fact llial ASCAP, as a monopolist, c.xcrciscs market-distorting 
power in negotiations for tlie use of its music.”) (citing United States v. BMI (Application oj Music Choice). 3 16 
F.3d 189. 194 (2dCir, 2003)); PWora/7, 2014 WL 1088101, at *31 (noting that Section TX of the ASCAP 
Consent Decree “requires the rate court to set a ‘reasonable’ fee for a requested license, but that [the] temi is not 
defined in [tlie ASCAP Consent Decree]” and citing AfoA/TJ ' as ■ [gjoveming precedent” dictating tliat courts must 
approximate die fair market value in deleniiiniiig such a “reasonable fee”). 
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This provision was implemented into U.S. copjTight law in 1995 based on lobbying efforts by the 
music publishers and the PROs,*^ who were concerned diat die rate for musical work public performance 
rights might be reduced if the rates for the newly created sound recording public performance rights were 
taken into account in musical work public performance ratesetting proceedings.'^'^ Remarkably, with the 
benefit of hindsight, the music publishers and performing rights organizations have now^ obser\ed that the 
royalties established by the Copyright Royalty Board for the statutory' licenses under Sections 1 1 2 and 
1 14 are in certain cases incredibly high (and, as noted below, so high in some cases that they are 
unsustainable). Not surprisingly, music publishers are now seeking to use those rates as relevant 
benchmarks to increase the rates for musical work public performance rights. In theory, taking a holistic 
view of the total royalty expense diat a digital music service provider should pay would be a positive 
development for the licensee, because the pool of revenue that any' digital music service can make 
available to all rights owners as '"fair compensation'" (and still turn a profit) is fi.xed. However, die repeal 
of Section 1 14(i) would only furdier enhance the ability of musical work rights owners to exploit the 
fractured nature of rights ownership to their own advantage. Under this construct (i.e., using the sound 
recording public perfonuance royalty rates as a benchmark for musical work public performance ro\ alty 
rates), the royalty’ rate for musical work public perfonnance rights would be increased without regard to 
the overall, aggregate royalty expense of the digital music service provider, since the federal courts that 
oversee PRO ratesetting proceedings do not have the jurisdiction to commensurately reduce the royalty’ 
payable for the corresponding sound recording rights. 

Accordingly, in practice, the repeal of Section 1 14(i) would not result in a holistic determination 
of the total royalty expense that a digital music serv-ice provider should pay’. Instead, it is, in a sense, a 
microcosm of how the current legal framework based on piecemeal changes to U.S. copyright law can 
serve as a vehicle for one group to take advantage of the fragmented nature of rights ow nership to 
promote its own interests at the expense of the interests of others and, more importantly, of the whole 
digital music ecosystem. 

7. Are the consent decrees seiving their intended purpose? Are the concerns that motivated 
the entry of these decrees still present given modern market conditions and legal 
developments? Are there alternatives that might be adopted? 

A. The consent decrees are serving their intended purpose. 

As already noted in our responses to Questions 5 and 6. the ASCAP and BMl consent decrees 
provide an essential couiitcr-balancc to the unique market power of rights owners and arc critical to an 
efficient, properly- functioning marketplace for the public performance of musical works. 

B. The need for the consent decrees is greater now than ever 


See Pandora II, 2014 WL 1088101. al *12 ii.30 (“Publishers lobbied for this provision in Congress because Ihcy 
were concerned that the sound recording rates would be set below tlie public perfonnance rates for compositions and 
drag do\\ n llic lallcr. ASCAP also supported the ciiaclincnl of Qic provision, for the same reason."’)- 
See Nimincr, supra note 4, § 8.22|’A]f31fal (“fTlicl drafters [of (he Digital Performance Right in Sound 
Recordings Act of 1995 (DPRA)] also wished to ’dispel (he feartliat license fees for sound recording perfonnance 
mav adversely affect music performance royalties.’”) (quoting H.R Rep. No. 104-274. 104th Cong., 1st Sess. 24 
(1995)). 

If the llircal orpubhslicrs withdrawing entirely from (he PROs were to become a reality, it would upset the 
delicate balance of the licensing ecosystem, making it necessary’ to revisit the question of whether the consent 
decrees are serv ing tlieir intended purpose. 
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The concerns that motivated the entr\' of these consent decrees are still present given modern 
market conditions and legal developments. In fact, as prc\iously noted in the context of our responses to 
Questions 5 and 6, the unprecedented concentration of rights in the hands of an increasingly smaller pool 
of major music publishers makes the processes and protections assured by tliese consent decrees more 
important now tlian ever before. While music publishers have always been tree to withdraw tlieir 
catalogs from ASCAP’s or BMTs repertoiy- for all purposes, a right which has been confirmed by the 
recent decisions in tlic ASCAP and BMl ratesetting proecedings involv ing Pandora Mcdia,^^ the practical 
impossibility of licensing performances nationwide for all purposes, including thousands of radio stations, 
television stations, bars, restaurants and other public venues, has effectively prevented publishers from 
exercising its right to do so.^^ 

However, if die antitrust consent decrees were to be modified by the Department of Justice to 
accommodate 'dimited'’ withdrawals (such as for certain digital uses, but not for all purposes), the key 
processes and protections assured by the antitrust consent decrees would be undermined, and the 
marketplace for musical work public performance rights would be significantly compromised.^'^' 

The continued need for the processes and protection assured by the consent decrees w as w ell 
articulated in the March 20 14 ASCAP ratesetting decision involving Pandora Media. Specifically, Judge 
Cote found evidence of closely coordinated conduct by the major music publishers and ASCAP, which 
was designed to undemiine the core processes and protections accorded by these consent decrees that are 
critical to an efficient, properly functioning marketplace; 

• ''Tlie publisliers believed that [the ASCAP Consent Decree! stood in the way of tlieir closing this 
gap. They believed tliat because the two PROs were required under their consent decrees to issue a 
license to any music user who requested one, they could not adequately leverage their market 
power to negotiate a significantly higher rate for a license to publically perfonn a composition."^' 

• ’The press coverage focused on Sony’s leverage in negotiations due to its outsize market power: 
'Look a little closer, and this is ultimately a very lopsided negotiation .... Pandora absolutely 
needs Sony's catalog to run an effective radio sendee. And if they don't pay what Sony/ATV 
wants, they can’t use it, by law.’"^’ 

• "What is important is that ASCAP, Sony, and UMPG did not act as if they were competitors with 
each other in their negotiations with Pandora. Because their interests were aligned against 
Pandora, and they coordinated their activities with respect to Pandora, the very considerable 
market power that each of them holds individually was magnified."’'* 

C. The process fQr_acauiring and administering musical work public performance 
rights under the consent decrees could he made more effertive 


Pandora 11. 2014 WL 1088101; Pandora ill. 2013 WL 6697788. 

See note 62. supra. 

^ir the anlilnisl coiisciil decrees were to be modified in Uiis way, ll»c basic prcinisc for allowing music publishers to 
w ithdraw' should be revisited, w ith a view to creating a new statutory license for musical w ork public performance 
riglils. 

' The need for the protections of the aniitrusl consent decrees was also acknowledged by the Southern District of 
New York in Meredith Carp., No. n9-c\^-9177, 2014 WL 812795 (S.D.N.Y. Mar. 3, 2014). and by the Eastern 
District of Pennsylvania in RMLC. No. 1 2-cv-5807 (E.D. Pa. Dec. 20, 2013). 

Pandora JJ.IOUWL 1088101.31*14. 

;’M,at*25. 

at *35; see also note 59 supra for additional context regarding SESAC. 
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While the consent decrees have ser\^ed their intended purpose and the need for them now is greater 
than ever before, for the rcasous noted in our responses to Questions 1 and 5, the process for acquiring 
and administering mnsical work public performance rights would be greatly enhanced through the 
recommended centralized database. 

SOUND RECORDINGS 

8. Please assess the current need for and effectiveness of the Section 112 and Section 114 

statutory licensing process 

A. There is currently a need for the Section 112 and Section 1 14 statutory licensing 
process 

In contrast to die inefficient and expensive work-by-work licensing process for musical work 
reproduction and distribution rights under Section 1 15 (which is discussed in our response to Question 1 
above), die statutoiy licensing process under Sections 1 12 and 1 14 provides for a blanket license for uses 
of sound recordings which satisfy die eligibility criteria set forth in Sections 1 12 and 1 14. As noted in the 
context of musical work rights, blanket licenses promote efficiency and reduce transaction costs by 
making a vast body of sound recordings subject to license coverage immediately upon the service of a 
single notice. 

B. There are a number of problems with the Section 112 and Section 114 statutory 
licensing process that limit its effectiveness. 

As noted in Section 1.3,B. the statutory license for the performance of sound recordings by nieaiis 
of non-exempt digital audio transmissions under Section 1 ! 4 (and the corresponding compulsory' license 
forthe making of ephemeral recordings used to facilitate non-exempt digital audio transmissions under 
Section 1 1 2) is particularly significant because it reflects a recognition by Congress that a compulsory 
license is necessarjao avoid music licensing complexities that might otherwise deprive the public of the 
benefits of culturally important digital radio serv-ices.’*^ However, as noted in our response to Question 2, 
and as we w ill discuss further in the context of our answer to Question 9. the intent of Congress lias not 
been fiilly realized because the “willing buyer, willing seller' standard, which governs the royalty 
raleselling process and slandards applicable to these statutory licenses, has resulted in royalty rates diat 
have been so high and unsustainable that (i) numerous serv'ices have exited the business since Congress 
first established the sound recording public perfonnance right in 1 995,^^ and (ii) Congress has had to step 


See 17U.S.C. § 1 14(f)(4)(A) (2012) ("Tlie Copyright Royalty' Judges shall also establish requirements by which 
copyright owners may receive reasonable notice of the use of their sound recordings under this section, and under 
which records of such use shall be kept and made m ailable by entities performing sound recordings.’'); 17 U.S.C. § 

1 14(f)(4)(B) (“Any person who wishes to perform a souikI recording publicly by means of a transmission eligible for 
statutory licensing under tlus subsection may do so without infringing tlie exclusive right of tlie copyriglit owner of 
the sound recording — (i) by complying with such notice requiieinenls as the Copyright Royally Judges sliall 
prescribe by regulation and by paying royalty' fees in accordance with this subsection . , ."). 

Prior to implementation of the Digital Perfonnance Right in Sound Recording Act of 1995, digital radio serv'ices 
would not liave required sound recoiding hcenses at all 

Both AOL and Yalioo! concluded dial llic resulting liigh royally costs were unsustainable for Uicir Inlcmcl radio 
serv'ices. In April 2008, AOL reduced its exposure to these fees by entering into an arrangement with CBS Radio to 
power its Internet radio serv'ice (AOL Radio). In Febniarv' 2009, Yalioo ! followed suit by entering into a similar 
arrangement with CBS Riidio to power its Internet radio service (LAUNCHcast). Additioniil services tliiit liiive 
c-\ilcd Uic business since Congress established Ihc sound recording public performance liglil in 1995 include, 
without limitation. East Village Radio, Turntablc.fm, Loudeity, RadioParadisc and 3Wk. See also Ben Sisario, Fmsi 
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in twice to mitigate the substantial economic hardships that the resulting rates imposed on digital music 
services. 

In addition to the applicability of the “vviUmg buyer, willing seller” standard, there are a number 
of problems with the Section 1 1 2 and Section 1 14 statutory-' licensing process that limit its effectiveness, 
including the following: 

• Expense of participating in ratesetting proceedings before the Copyright Rovaltv^ Board . 
Ratesetting proceedings to establish rates andtemis under the Section 1 12 and Section 1 14 
statutorv' licenses are long and complex, and the cost for any service to actively participate in this 
process is verv high. This high cost poses a barrier to participation for many smaller digital 
music services, and. in some cases, larger digital music services as well. 

• Evidentiary limitations . The evidentiary-’ rules that govern ratesetting proceedings under the 
Section 1 12 and Section 1 14 statutory licenses prohibit the Copyright Royalty Judges from 
considering all relevant market data when setting royalty' rates. Specifically, Section 1 14(f)(5)(C) 
expressly prohibits voluntary agreements between statutory' licensees and the receiving agent for 
the Section 1 12 and 1 14 royalties, SoundExchange, from being considered as evidence in 
ratesetting proceedings, including the royalty rates, rate structure, definition, terms, conditions, or 
notice and recordkeeping requirements.’*^ These voluntary' agreements cover the rights actually 
being granted in tlic proceeding (non-intcractivc Internet radio services), unlike tlic agreements 
for interactive rights that Copyright Royalty Judges use as proxies to impute non-interactive 
rates. Copyright Royalty Judges should not be required to consider rates for a hypothetical 
marketplace instead of rates for an actual marketplace in diis way. 

• No pro-ration or apportionment of annual minimum fees based on duration of operation during 
the applicable calendar vear . The rates and temis for many of the semce types operating under 
tlic Section 1 12 and Section 1 14 statutory licenses include an annual minimum fee that is due by 


Village Radio to Close. Citing Licensing Costs, N.Y. Times, May 14. 2014. available at 
http://artsbeat.blogs.nytimes.conV20l4/05/l4/east-village-radio-lo-close-citing-licensing<osts. 

f/lusic Licensing Pan 1: Legi.'slalkm in the J 12ih Congress: Hearing Before the Suheomm. on inielleclual Properly, 
Competition, and the Iniernei of the II. Comm, on the .Jiuliciar}\ 1 1 2(h Cong. 56 (20 1 2) (staicincni of Joseph J. 
Kennedy, Chairman and Chief Executive Officer. Pandora Media, Inc.) ("Two major rate setting decisions and two 
congressional interv'entions to undo those decisions - clearly we are dealing wiili a broken system tliat needs 
to be fixed.”)- 

'^See 17U.S.C. § 1 14(f)(5)(C). ("Neither subparagraph (A) nor any- provisions of aiw agreement entered into 
pursuant to subparagraph (A), including any' rate structiue. fees, terms, conditions, or notice and recordkeeping 
requiremenls set forili therein, shall be admissible as tnndence or otherwise taken into accoiml in any admmislralive, 
judicial, or other government proceeding involving the selling or adjustment of the royalties payable for the public 
performance or reproduction in ephemeral phonorecords or copies of sound recordings, the determi natio n of terms 
or coiidilioiis related thereto, or the eslablislunenl of notice or recordkeeping requiremenls by the Copyright Royally 
Judges under paragraph (4) or section 1 12(e)(4). It is the intent of Congress that any royalty rates, rate structure, 
definitions, terms, conditions, or notice and recordkeeping requirements, included in such agreements shall be 
considered as a compromise molivaled by the unique business, economic and political circumstances of webcaslers, 
copyright OM’ners, and performers rather than as mailers lhal would have been negolialed in the marketplace 
between a willing buyer and a willing seller, or otherwise meet the objectives set forth in section 801(b). This 
subparagraph shall not apply to tlie extent tliat rAe receiving agent and a webcaster that is party- to an agreement 
entered into pursuant to subparagraph (A) expressly authorize the submission of the agreement in a proceeding 
under this subsection.” (Einpliasis added.)) 

See Section 11.9. A infra. 
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Janiiarv' 31 of the year covered by the particular Section 112 and Section 114 statiitoiy^ license.^' 
However, not cvciy^ digital music scr\dcc has commenced its operations as of Januar}- 1 of the 
year covered by the license. For example, a commercial webcaster that is relying on the "default"’ 
rates and terms set forth in 37 C.F.R. § 380.3 and expects to have 1 00 or more channels would be 
required to pay an minual minimum fee of $50,000 for that calendar year, even if that commercial 
webcaster commences making digital audio transmissions £uid ephemeral recordings on 
December 1 of that y^ear. The statute (or the implementing regulations promulgated under the 
statute) should be amended to provide an appropriate pro-ration mechanism for the minimum 
annual fees. 

• No mechanism for recouping royalties under direct licenses from annual minimum fee . For some 
digital music service providers that rely on the statutory- licenses under Sections 1 12 and 1 14, it is 
common practice to concurrently have direct licenses in place vvitli some sound recording rights 
owners. However, there is no mechanism for reducing or recouping royalties (or pre-payments of 
royalties) paid directly to sound recording copyright owners under direct licenses from the annual 
minimum fee. Accordingly, the royalty framework set by the Section ll2and 1 1 4 statutory- 
licenses should be amended to allow for recoupment or offset in dicsc circumstances. 

• Purging server copies ever\' 6 months . As a condition of eligibility for the Section 112 statutory^ 
license. Section 1 12(c)(1)(C) provides that 'unless preserved exclusively for archival purposes, 
the copy or phonorecord [must be] destroyed within six months from the date the transmission 
program was first transmitted to the public."^’ In light of technological developments and airrent 
practices, this requirement imposes an unnecessary’ burden on digital music services without any 
corresponding benefit to rights owners or the public interest. Accordingly, 1 12(e)(1)(C) should 
be amended to abolish this requirement. 

• Limitations on the number of server copies . Another condition ofcligibility for the Section 112 
statutory license is that digital music services must make "no more tlian 1 phonorecord of tlic 
sound recording (unless the temis and conditions of the statutory license allow for more)."^^ Tlie 
intent of this provision is to leave the question of whether more than one phonorecord is 
permissible to the implementing regulations promulgated under Section 1 12. In light of 
technological developments, a limitation of no more than one phonorecord imposes an 
unnecessary burden on digital music services without any corresponding benefit to rights owners 
or the public interest. Moreover, there is no benefit for leaving this determination to 
implementing regulations. Accordingly, Section 1 1 2(e) should be amended to allow- for the 
creation of as many phonorecords as are reasonably necessary- to facilitate digital audio 
transmissions under the Section 114 statutory license. 

9. Please assess the effectiveness of the royalty ratesetting process and standards applicable to 
the various types of services subject to statutory licensing under Section 114. 

A. The royalty ratesetting standards applicable to the various types of services subject 
to statutory licensing under Section 1 14 have been generally ineffective. 


37 C.F.R. 380.4(d). 380.13(d). 380.23(c), 383.3(b). 384.4(d) (2013). 
^-nu.s.c.g 112(c)(1)(C). 

17U.S.C. § 112(e). 
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The 'willing bu^^er, willing seller” standard - which only applies to a single class of sendees (non- 
intcractivc Internet radio scr\iccs) - is codified in Sections 1 12(c) and 1 14(f), and provides in relevant 
part as follows: 


The Copyright Royalty Judges shall establish rates that most clearly 
represent the fees that would have been negotiated in the marketplace between a 
willing buyer and a willing seller. In determining such rates and terms, the 
Copyright Royalty Judges shall base their decision on economic, competitive, 
and programming information presented by tiic parties, including — 

(A) whether use of the service may substitute for or ma}- promote 
the sales of phonorecords or otherwise interferes witli or enhtuices the 
copvTight owner’s traditional streams of rev^enue: and 

(B) die relative roles of the copyriglit owner and the transmitting 
organization in the copyTighted work and the seivice made available to 
the public with respect to relative creative contribution, technological 
contribution, capital investment, cost, and risk, 

hi establishing such rates and terms, the Copyright Royalty Judges may consider 
the rates and tenns under voluntary^ license agreements described in paragraphs 
(2) and (3). Tlie Copyright Royalty Judges shall also establish requirements by 
which copyright owmers may receive reasonable notice of the use of their sound 
recordings under this section, and under which records of such use shall be kept 
and made available by transmitting organizations entitled to obtain a statutory 
license under diis subsection.^ 

This standard - which has consistently resulted in royalty rates diat are disproportionately higlicr 
diaii in contexts diat rely on die 801(b) standard - requires judges to set a rate based solely on 
marketplace benchmarks, but there is very little record evidence of market rates for directly licensed 
Internet radio services that are not tied to a separate rights grant for additional service types and 
fiinctionalities (such as direct licenses for interactive sendees). In recognition of this fact, the standard 
requires die Copyright Royalty J udges to assume a hypoihetieai marketplace for the riglits actually being 
granted, and impute the appropriate rale for the rights actually granted (non-interactive Internet radio 
services) from die royalty rates paid by digital music services for interactive rights that arc not eligible for 
the statutoTY licenses under Sections 1 12 and 114. Once secured, the alleged precedents set by these 
direct licenses are then bootstrapped as the relevant benchmarks for determining the hypothetical 
marketplace assumed by tlic "willing buyer, willing seller” standard. Moreover, unlike die 801(b) 
standard, the "willing buyer, willing seller" standard fails to account for the disruptive impact that high 
royalty rates may have on digital music service providers, and the public interest in maximizing the 
availability' of creative works to the public. 

Another problem w ith the "w illing buyer, willing seller” standard has been diat a component of die 
royalty is usually calculated and determined on the basis of the number of performances, even in 
circumstances w-here the higher usage does not equate to higher revenues for the digital music service 
provider. The Tntemet Radio Fairness Act (which was not enacted) sought to mitigate this fundamental 
problem by eliminating the ability' to use the rates paid by interactive services, or any rates agreed to by 


17U.S.C. §§ 112(c)(4). 114(f)(2)(B). 
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major labels, in Section 1 12 and 1 14 ratesetting proceedings.***’ As noted previously, the resulting royalty 
rates have been so high and unsustainable that Congress has had to step in twice to mitigate the 
substantial economic hardship that the resulting rates imposed on digital music semces.^° By contrast, 
tlie 801(b) standard has never required Congressional intervention in tlie almost half centuiy since it was 
introduced. 

Finally, luidcr the "willing buyer, willing seller” standard, many Internet radio serviees have had to 
pay in excess of 50% of their revenue to SoundExchange under the Section 1 12 and 1 14 statutory licenses 
(of course, such royalties are in addition to those that the services must pay to publishers for the use and 
e.xploitation of the underlying musical works). By contrast, broadcast radio pays notliing to the labels for 
their use of sound recordings, and Sirius XM pays less than 10% of its revenue for the same rights for its 
satellite digital audio radio service (which rate was established under the 80i(b) standard). There is no 
justifiable reason that performance royalties for Internet radio are determined under an inequitable 
ratesetting standard. 

B. The royalty ratesetting standards applicable to the various types of services subject 
to statutory licensing under Section 1 14 could be made more effective 

As previously discussed, the 801(b) standard has been time-tested to provide fair rates in many 
contexts, including the ralesetting proceedings set forth in Sections 1 i4(f)(l)(B), 1 15, and 1 16. Tt bears 
repeating here that the record labels have participated as licensees in every- proceeding to adjust royalty 
rates and tenns under Section 115.*’’ and as a result have benefited from the 801(b) standard diat was 
adopted for such proceedings under the 1976 Act.*^ It is disingenuous for the labels to suggest that a 
different standard should apply for hitemct wcbcastcrs. 

C. Additional problems with the royalty ratesetting process and standards applicable 
to the various types of semces subject to statutory licensing under Section 1 14. 

hi addition to the application of die “willing buyer, willing seller” standard, there are a number of 
problems with the royalty^ rateserting process and standards that limit their effectiveness, including the 
following: 

• Reversed adjudication process . Under the current procedural rules tliat apply to ratesetting 
proceedings under the Section 1 12 and 1 14 statutory^ licenses, parties are required to submit a 
statement of the case prior to the commencement of discovery'. Moreover, the scope of 
discovery diat is pemiissible is limited to non-privileged material that is the subject matter 


6480 ;; 3(a)(2)(D)(v), 112^‘Coiig. (2012). 

Congress stepped in first with die Small Webcaster SetUeineiit Act of 2002 and then again with the Webcaster 
Settlement Acts of 2008 and 2009. See also note 78, supra. 

See note 38 supra. 

See note 52 supra and acconpanying text. 

®^37 C.F.R. §§ 351.4, 351.5(a) (2013); I7U.S.C. §§ 80l(b)(6)(C)(i)-(ii). Although 37 C.F.R 351.4(c) permits a 
participant to amend diis statement based on new information received during tire discovery- process, up to 15 days 
after die close of discovery , the process is neverllielessnol efficient and moreover, proves a tactical advantage to 
riglus owners as they arc aware of the direct licenses in the market place to a far greater degree Ilian the digital 
music services, especially the ones who only operate music services under the Section 112 and 114 statutory^ 
licenses. 
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presented in the statement of the case.^^' Accordingly, in preparing a statement of the case, parties 
are required to assume what they will develop during discover) and hope that relevant 
infomiation will be voluntarily revealed by their opponent in the opponent’s vwitten case, which 
is a significant reversal of tlic traditional adjudication procedures followed by state and fodcral 
courts and prejudicial to the interests of the litigants. Tlie Section 1 1 2 and 1 1 4 statutoiy licenses, 
and the related implementing regulations governing the rate-setting procedures, should be 
amended to correct this procedural anomaly. 

• Compressed time frame for discovery . Litigants have only 60 da> s in which to complete all 
discovery - mnong ALL litigtuits.^^ Even in die event tliat the Copyright Royalty Judges sec fit 
to e.xtend die discovery period, they have very- little time to do so. after factoring in the time 
required for mmidatory setdement periods,'" the submission of written statements,^' settlement 
conferences,^ hearings, rebuttal, and proposed findings of fact and conclusions of law. Tn typical 
ratesetting proceedings, the schedules issued by the Copyriglit Royalty Judges mandate diat all 
discovery’ - mnong all parties - must be completed in 60 days. Tliis does not provide digital 
music services enough time to undertake a full discovery process, and advantages labels, who 
possess the lion’s share of tlie relevant discoverable infonnation. 

• Discovciy vehicles and limitations . Under die discovery^ vehicle limitations set fordi in 17 U.S.C. 
§ 801 (b)(6)(C)(iv) and 1 7 C.F.R. § 351 .5(2), the participants on each side are collectively entitled 
to up to 25 interrogatories and 10 depositions.^^ Because SoundExchangc is the sole participant 
on behalf of sound recording copyright owners, it is entitled to 25 interrogatories and 1 0 
depositions. However, all interested digital music services, collectively, must share 25 
interrogatories and 10 depositions. In the currently pending proceeding, there are 28 such 


17 U.S.C, § 801(b)(6)(C)(v) fAny participant under paragraph (2) in a proceeding under this chapter to determine 
royalty- rates may request of an opposing participant nonphvUeged documents directly related to the written direct 
statement or written rebuttal statement of that participant.” (Enipliasis added.)). 

17 U.S.C, ^ 801(b)(6)(C)(iv) (“Discovery in connection with written direct slaleinentssliallbe penuiuedfora 
period of 60 days, except for discover ordered by the Copyright Royalty- Judges in connection with the resolution 
of motions, orders, and disputes pending at tlie end of such period.”). 

17 CFR 351.2 (2013) (“After tlie date for filing petitions to participate in a proceeding, tlie Copyright Royalty 
Judges will announce the beginning of a voluntary negotiation period and will make a list of the pariicipanis 
available to the participants in the particular proceeding. The voluntary negotiation period shall last three months, 
after which the parties shall noti^- the Copyright Royalty Judges in writing as to whether a settlement has been 
reached."' (Enipliasis added.)). 

17 CFR 351.4 (2013) (“All panics who liavc filed a petition to participate in ilic hearing must file a wriilcn direct 
statement. The deadline for the filing of the written direct statement will be specified by the Copyright Royalty’ 
Judges, not earlier than 4 months, nor later than 5 months, after the end of the voluntary negotiation period setfortli 
in ^351.2.” (Eiiqiliasis added.)). 

1 7 CFR 35 1 .7 (20 13) (“A post-discovery' settlement conference will be held among the participants, within 2 1 
day's after tlie close of discoi'en’. outside of tlie presence of the Copyright Royalty' Judges. Immediately after tliis 
conference the pariicipanis sliallfilc with ihc Copy righl Royally Judges a wriilcn Joinl Sclllcmcnl Conference 
Report indicating the extent to wliichtlie participants have readied a settlement.”). 

17 U.S.C. § 801(b)(6)(C)(iv); 17 CFR 351.5 (20l3)('“Tna proceeding lo dclcnninc royally rales, ihc pariicipanis 
entitled to receive royalties shall collectively be pennirtedto take no more than 10 depositions and secure responses 
lo no more Ilian 25 mlcrrogalorics. Similarly, Ihc pariicipanis obligated to pay royalties shall collcclivcly be 
permitted to take no more than 10 depositions and secure responses to no more than 25 interrogatories. Parties may 
obtain such discovery' regarding any' matter, not privileged, tliat is relevant to the claim or defense of any party. 
Rclcvanl infonnalion need nol be admissible at hearing if ihc discovery by means of depositions and inlcrrogaloiics 
appears reasonably calculated to lead to the discovery of admissible evidence.”). 
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participating digital music services. This gives a decided tactical and procedural advantage to 
SoundExchangc in discovcrv^ matters. 

10. Do any recent developments suggest that the music marketplace might benefit by extending 
federal copyright protection to pre-1972 sound recordings? Are there reasons to continue 
to withhold such protection? Should pre-1972 sound recordings be included within the 
Section 112 and 114 statutory licenses? 

A. DiMA takes no view on whether the music marketplace might benefit bv extending 
federal copyright protection to pre-1972 sound recordings 

We take no view on (i) whether the music marketplace might benefit by extending federal 
copyright protection to pre-1972 sound recordings, (ii) whether tiiere are reasons to continue to withhold 
such protection, or (iii) whether pre-1972 sound recordings should be included within the Section 1 12 and 
1 14 statutoiy- licenses. 

B. Any approach taken with respect to the copyright status of Dre-1972 sound 
recordings should he holistic! Pre-1972 sound recordings should either he ^^all-in” nr 
“all-out” for all nurnoses. with no excentions or exclusions 

Although \vc take no view on whether the music marketplace might benefit from extending 
federal copyright protection to pre-i972 sound recordings, we strongly believe that pre-1972 sound 
recordings should cither: 

[IJ Be covered by federal copyright protection for all purposes (including the statutor)' 
licenses under Sections 1 12 and 1 14. the ''safe harbors” under Section 512 and each of 
the myriad other statutory' licenses, exceptions and exemptions set forth elsewhere in U.S. 
copyright law), or 

[2] Not be covered by federal copyright protection for any purposes at all. 

As noted in other places throughout this response, the current legal and regulatory' framework for 
music licensing developed in a piecemeal manner, and is tlie product of accommodating the needs, goals 
and desires of special interest groups. We feel that this tradition should not be continued in the area of 
prc-1972 sound recordings; rather, this issue should be addressed holistically. Recognizing prc-1972 
sound recordings for federal copyright protection for select purposes would be confiising, short-sighted, 
and against the public interest. 

11. Is the distinction between interactive and noninteractive services adequately defined for 
purposes of eligibility for the Section 1 14 license? 

The distinction between interactive and noninteractivc services is adequately defined for purposes 
of eligibility for the Section 1 14 license. Tlie definition of an "interactive service” set forth in Section 
1 14(j)(7), as clarified by the Second Circuit m Arista Records, LLC v. Launch Media, Inc. , 578 F.3d 148 
(2d Cir, 2009), provides an adequate degree of clarity' regarding what constitutes an ‘'interactive service” 
and a "noninteractive serv'ice” for purposes of eligibility for the Section 1 14 statutory' license. 
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PLATFORM PARITY 

12. What is the impact of the vai*ying ratesetting standards applicable to the Section 112, 114, 
and 115 statutory licenses, including across different music delivery platforms. Do these 
differences make sense? 

Because of the close relationship between Questions 12 and 13, \vc arc consolidating our response to 
Question 12 under Question 13, below, so that the issues raised caii be addressed collectively. 

13. How do differences in the applicability of the sound recording public performance right 
impact music licensing? 

A. The varying ratesetting standards antilicahle to the Section 1 12. 1 14. and 1 15 

Statutory licenses, including across different music delivery platforms, unfairly tilts 
competition in fRvor of some digital music service providers, to the disadvantage of 
Others 

The "pla^’ing field’” regarding ratesetting standards is not level, and the result is fimdaniental 
inequity. The differences between tlic ‘'willing buyer, willing seller” and 801(b) standards, and their 
resulting impact on die royalty rates that are established under them, have been discussed in our responses 
to Questions 2, 8 and 9. 

Beyond the inherent inequities associated with the differing ratesetting standards, lawmakers^'’ 
and the recording industry itselr have recently cited tlic absence of a sound recording public 
performance right for terrestrial AM, FM and HD Radio broadcasts as additional evidence that the current 
system lacks balance and further tilts the competitive landscape in favor of some music service providers, 
to die disadvantage of odicrs. In his testimony before the United States Senate Committee on Commerce, 
Science, and Transportation in support of the merger of the satellite radio sendees Sirius and XM, the 
then-CEO of Sirius assured government regulators that a merged Sirius and XM would not create a 
"monopoly” that could hann competition or new market entrants, because the two satellite radio services 
do not just compete witli each other: they compete hcad-to-hcad with a wide variety of other 
entertainment services and products for the attention of the consumer, including AM and FM tcncstrial 
radio, HD Radio, Internet radio, permanent digital downloads that are sold to consumers and enjoyed on 


Jennifer Maninc/, Nadkr Circulates Draft Legislalion <m K-fusic Royalties, The Hill, Aug. 20, 2012, available at 
]ntp;//thehill.com/policy/Technolog\-/244413-nadler-circulates-draft-legislation-on-music-royalties (quoting Nadler 
as saying, '‘[tjlie lack of a peifonnance royaltv’ for terrestrial radio airplay is a significant inequiri' and grossly 

O'. Blackburn, Eshoo Inlroduce Legislation to Protect Musicians’ Creative Content, oITicial website of Rep, 
Marslia Blackburn (press release), May 7, 2014, awtilable at 

http;//blackbum, house. gov/nevvs/documentsjngle.aspx?DocumentTD=379223 (last visited May 21, 2014) (“‘This is a 
basic issue of modemiziiig the law to gel rid of a dated loopliole llial only applies to AM/FM radio/ Blackburn said. 

. . . 'When Kemiy Rogers "Tlie Ganibler” is played on Internet radio or satellite radio, Kemiy gets paid, but when it 
is played on AM/FM radio, he doesn’t gel anyllung. '"). 

^ ' Performance Rights Act (H.R. 848): Hearing Before theH. Comm, on the Judiciary, llT''' Cong. (2009) 

(statement of Milch Bainwol. Cliairman and CEO. Recording Industry' /^sociation Of America): Emily F. E^dtt, 
Monev, That's I Want: The Long and Winding Road to a Public Performance Right in Sound Recordings. 2 1 
Intell. Prop. & Tech. L.J. 10 (Aug. 2009): see also Bruce A. LQlmviin, Intellectual Properly and the Natl 
Information Infrastructure: the Report of the Working Group On Intellectual Property Rights 221-225. Information 
Infrastructure Task Force of the Coimncrcc Dcp’l (Sep. 1995), available at 
http://www.uspTo.gov/w'cb/officcs/com/doc/ipnii/ipnii.pdf. 
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portable devices and mobile phones that provide access to \^ious t^'pes of audio entertainment/^ The 
merger was subsequently approved by die Department of Justice and Federal Commimications 
Commission on this basis. ^ 

Tlie different ratesetting standards, royalty' rates and flinctionality rules based on platform 
distinctions do not make sense in the digital environment where the very' same consumer electronics 
devices - such as automobile in-dash receivers - arc capable of receiving digital ^d/or ruialog 
transmissions of the same sound recording, yet the sound recording will bear a different royalty rate (or 
will not be royalty-bearing at all) depending on whether the service that delivered it is considered AM 
terrestrial radio, FM terrestrial radio, HD Radio, satellite radio or Internet radio under U.S. copyright 
laws. 


B. Fair enmnetitinn among digital m usic se rvice nroviders ra n he re stored hv annlving 
the balanced standard under Section 80Hh) to all sei-vices operating under the 
Section 1 12. 1 14 and 1 15 statutoi-y licenses 

As previously noted, the royalty standard that applies to Internet radio services (i.c.. "willing 
buyer, willing seller”) often results in a royalty rate that is demonstrably higher tlian the services that 
operate under the Section 801(b) standard. In lieu of the "willing buyer, willing seller’ standard, the 
balanced standard under Section 80 1 (b) should be adopted to apply to all services operating under the 
Section 1 12, 1 14 and 115 statutory' licenses. And, as noted above, various lawmakers and the recording 
industry believe tliat tlic lack of a sound recording public performance right for terrestrial AM, FM and 
HD Radio broadcasts has further tilted the competitive balance in favor of some music service providers, 
to the disadvantage of others. 

CHANGES IN MUSIC LICENSING PRACTICES 

14. How prevalent is direct licensing by musical work owners in lieu of licensing through a 
common agent or PRO? How does direct licensing impact the music marketplace, 
including the major record labels and music publishers, smaller entities, individual 
creators, and licensees? 

A. Direct licensing hv musical work owners in lieu of licensing through a common 
agent or PRO is quite nret alenl for musical work reproduction and ilistrihution 
riahts. hut nnt for musical work nuNic performance rights 

Direct licensing by' musical work owners in lieu of licensing through a common agent or PRO is 
quite prevalent for musical work reproduction and distribution rights covered by the major music 
publishers, die larger independent music publishers and HFA's publisher-principals. Some digital music 
services have entered into direct license agreements with smaller independent music publishers, but this 
practice is die exception rather than die rule. Because there arc a vast niunber of musical w orks that arc 
not controlled by the nmior music publishers, the larger independent music publishers or the remainder of 


XM-Siriu.s Merger and Ihe Public Interest: Hearing Before iheS. Comm, on Commerce, Science, and 
Transportation, 1 10^’ Cong. (2007) (slalcmcnl of Melvin Alan Kanna/.in, CEO, Sirius Satcllilc Radio). 

DOJ, Statement of the Department of Justice Antitrust Division on its Decision to Close its Investigation ofXM 
Salellile Radio Holdings Inc. ’s Merger with Sirius Saiellile Radio Inc. (prcss release) (March 24, 2008), mrhlahle at 
http;//wwvv .justice, go\7opa/pr/2008/March/08_at_226.html; Applications for Consent to the Tran.sfer of Control of 
Licenses, XM Satellite Radio Holdings Inc., Transferor, to Sirius Satellite Radio Inc., Transferee, MB Docket 07-57. 
23 F.C.C.R. 12348, 12408. 12410-11. 12434-35, IH 1, 131, 135 & App. B (July 25, 2008) (Memorandum Opinion 
and Order and Report and Order). 
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HFA‘s publisher-principals, direct licenses are usually supplemented with NOIs under the Section 1 15 
statutoiy license process, which (as previously discussed) involves substantial administrative costs. 

To perform this function, many digital music services engage the Harry^ Fox Agency or Music 
Reports, Inc. (the only- private businesses that offer musical work mechanical and reproduction rights 
research, administration and management services in the U.S.) to undertake this NOI process on their 
behalf for a fee, as the serv ices do not have die in-housc resources and infrastructure necessary to 
undertake this process themselves. Many ofthe digital music sendees that enter into direct licenses also 
use these companies to administer tlie payment of royalties under their direct licenses, because the 
administration (not just the acquisition) of publishing licenses requires personnel and infrastructure that 
many services do not have. 

However, direct licensing by musical work owners in lieu of licensing through a common agent 
or PRO IS not prevalenl for musical work public performance rights. Tlie potential withdrawal of 
repertoires from the PROs would make direct licensing of musical work public performance riglits much 
more prevalent. However, as previous noted,*'^^ dicsc withdrawals would disrupt the musical work 
licensing marketplace and cause an array of adverse effects for digital music services and the public 
interest, including the extraction of unreasonable royalty' rates based on a combination of market power 
and lack of transparency into tlie catalogs that were the subject of tlie couteinplated withdrawals.^'^' 

For the reasons noted in the next section, it vitally important that the licensing regime maintain 
the right of parties to enter into direct license arrangements. 

B. How direct licensing impacts the music marketplace 

Direct licensing impacts tlie music marketplace, including die major record labels and music 
publishers, smaller entities, individual creators, and licensees, by facilitating the introduction of new 
business models XhsX do not fit squarely into any ofthe categories covered by the Section 115 licenses. 
This gives digital music services and rights owners the fle.xibiliiy to vary siaiulory requirements and tlie 
flexibility to agree on mcm’ and innovative license types and royalty rate models, which ensures the ability 
of digital music services to license the rights they require to fit the unique needs of dicir businesses. 

Wliile direct licenses offer cost efficiencies and reduced tmnsaction costs, they also pose a 
number of significant challenges; 

• As previously noted, direct licensing results in high transaction costs to secure and 
administer licenses. The number of licensors is vast because of the fragmentation of 
rights, and it is often not cost effective to acquire rights under direct licenses from die 
“long tail” of independent labels and music publishers. 

• Most individually negotiated agreements are long and complex. Rights owners do not 
share the same concerns in each individual negotiation, which protracts die negotiation 
period and can lead to impasses. 


.S>e Sections T.3.C(b). TT.5.B, and TT.7.B supra. 

"" For example, iiitlie ASCAP ratesetliiig proceeding with Pandora Media. Judge Cote fomid diat a pattern of 
coiidiicl, including lack of transparency about llie musical works invok ed, was designed by Ihe music publishers lo 
drive up Ihc royally rale for musical works by 250%. Accordingly, Judge Cole disregarded Sony ATV’s direct 
license with Pandora Media as a relevant benchmark rate for musical work public performance rights. Pandora IP 
2014 WL 1088101. at *36-*38. 
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• Direct license negotiations can take a long time, and can delay the time-to-market for 
innovative products and services. 

• Disparate approaches taken by rights owners on key ceonomie terms put upward pressure 
on royalty rates, and often include unreasonable demands on key economic terms, such as 
advances and minimum revenue guarantees, 

• Man}- rights owners are concerned with parity vis-a-vis other rights owners, w^hich results 
in the imposition of so-called "most favored nations'’ (or “MFN”) elauscs for tlic benefit 
of rights owmers. Because there is no counter-balance to the market power of rights 
owners in the music licensing marketplaec, these MFN clauses are usually asynunetrical 
in their application, and solely benefit the rights owners. 

• The negotiation of direct licenses can increase overhead costs and divert key personnel 
aw-ay from other critical operational, marketing or management functions on behalf of the 
digital music service. 

• Since dicrc is no uiiifonn standard for royalty accounthigs. each rights owner often 
imposes its own royalty reporting requirements on digital music services, frequently 
using proprietary^ reporting specifications unique to that rights owner. This reduces 
efficiencies, and adds to tlie administrative burden and expense undertaken by digital 
music services. 

• As the music publishing industry' consolidates and reduces its staffing and overhead, 
rights owners do not have enough personnel and other resources necessary to fully 
explore and assess licensing opportunities. 

• The existence of the statutory rates under Section 1 15 sometimes serves to inhibit, rather 
than facilitate, the willingness of rights owners to experiment with innovative approaches 
on economic terms in order to avoid the possibility of setting ‘'precedents” tliat would be 
adverse to their interests in future ratesetting proceedings. 

Nevertheless, direct licenses provide a critical function for music licensing in tlie digital 
environment, and the legal and regulatory' framework provided by U.S, copyright law must preserve the 
ability of digital music services to enter into direct licenses. 

15. Could the government play a role in encouraging the development of alternative licensing 
models, such as micro-liceusing platforms? If so, how aud for what types of uses? 

DiMA takes no view on whether the goveniment could play a role in encouraging the 
development of alternative licensing models, such as micro-licensing platforms. 

16. In general, what innovations have been or are being developed by copyright owners and 
users to make the process of music licensing more effective? 

The innovations to address the complexity of music licensing have generally been undertaken by- 
digital music services, at their expense. In order to secure, administer and retain music licenses, digital 
music service providers must devote extraordinary time and resources to develop tlic following: 
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(i) Information about rights ownership (including building, or funding the building of, 
redundant, private databases that, for reasons already noted, arc often not oomprehcnsive, 
reliable or accurate); 

(ii) Systems to track massive amounts of data related to the usage of content; and 

(iii) The complex systems necessary to account to rights owners in a variety of different (and 
often conflicting) formats and specifications. 

In addition to these costs and functions, digital music services must develop content hosting tmd 
infrastructure in a wa}' that enables the terms and conditions of myriad music licenses to be satisfied, 
along with data tmalytics. mtmagement reporting, chmt reporting, and enforcement of content access rules 
(including digital rights management systems for some service types). 

17. Would the music marketplace benefit from modifying the scope of the existing statutory 
licenses? 

Other than as discussed in our responses to other questions in this Notice of Inquiry, DiMA takes 
no view on whether the music marketplace would benefit from modifying the scope of the existing 
statutory licenses,. 

REVENUES AND INVESTMENT 

18. How have developments in the music marketplace affected the income of songwriters, 
composers, and recording artists? 

The development and deplovTuent of legitimate music services has resulted in significant royalty 
payments by digital music service providers to rights owners for the benefit of songwriters, composers, 
and recording artists. Uic legitimate music services represented by DiMA's membership collectively 
have paid billions of dollars in royalties to content owners in a marketplace where the sale of physical 
products - long die content owners’ primary- source of revenue - has continued to decline year-over- 
y'ear.'"" The various forms of music streaming and so-called "subscription” services are now recognized 
by rights owners as a '^mainstream model. According to TFPI, the recorded music industry’s global 
trade organization, the biggest growth area in recorded music has been in music subscription services, 
with revenues up 51.3% globally in 2013, while the sale of pennanent downloads remains the largest 
revenue segment from digital music services, at 67% of global revenues, The New York Times 
recently reported that while the trend for the historical business model is one of decline, streaming 
services around the world are expected to continue showing substantial growth in the income they 
generate for songwriters, composers, and recording artists: 'The music business has started to see 
streaming as its salvation. ... In 2013, streaming services around die world yielded $1 .1 billion in income 
for die music industry , a muiibcr that has been growing fast.”^*^^ 


Wliilc die decline in physical music sales was inevitable, Icgiliinale digital music services liavc created new 
royally streams for (he bcncni of rights holders by inoncti/ing digital music consumption and sliaritig the revenues 
with licensors. 

' Francis Maorc, Jnlrodiiclion, IFPl Digital Music Report 2014, at 5 (2014), available a! 
hllp://w\v\v.ifpi.org/dowiiloads/Digilal-Music-Report-2014.pdf 

VJ4 jp-pj Digital Music Report 2014, at 17 (2014). at http;//w\vw. ifpi.org/downloads/Digital-Music-Report- 

2014.pdf 

Sisario, note 1. 
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With respect to recording artists, SoundExchange recently reported a 3 12% increase in the total 
siun of royalties it paid to recording artists and labels in 2012 versus 2008.”* Digital radio alone paid out 
$590.4 million in royalties to artists and rightsholders last year. And according to a report recently 
released by the Recording Industiy^ Associattion of America C‘R1AA”), tlic recorded music industiy 's 
trade organization in the United States, payments to rights owners in connection with on-demand 
streaming sendees have also substantially risen, totaling $220 million in 2013.”'^ The substantial 
royalties generated by the combination of statutory- and direct licenses for the use of sound recordings has 
brought stability' to the recording industry, which until recently had witnessed a constant decline in 
revenues. With respect to songw'riter income, roy'alties paid by digital music services for musical work 
public performance rights provide the lifeblood for most songwriters. Botli ASCAP and BMl reported 
record high royalty payments of $851.2 million and $814 million, respectively, to tlicir songwriter, 
composer and publisher members on revenues of $944 million each.^**^ SESAC's revenues have grown 
from just $9 million in 1994 to $167 million in 2013.^^^ 

The substantial royalties paid by digital music services constitute new revenue streams that were 
unimagined just a few' decades ago. The legitimate music serv'ices represented by DiMA's membership 
make significant royalty payments to content owners. These royalty payments arc, in turn, shared w'ith 
songw riters, composers, and recording artists in accordance with the terms of their respective agreements 
music publishers, record companies and other rights administrators. Althougli licensed digital music 
serv'ices have no control over, or insight into, the manner in w'hich content owmers share proceeds with 
songw'riters, composers, and recording artists, it is worth noting that the current system, which is based on 
overlapping copyright rights recognized under U.S. copyright law - sometimes for the same uses of the 
same works - causes licensing inefficiencies and operational redundancies wdiich add to the expense of 
administering rights on behalf of rights owners, and correspondingly diminishes the income of 
songwriters, composers and recording artists.”" 


lOft 2012 Annual Review 1, SoundExchange, hftp:/Av\v\v.soiindexclwnge.co!'n/\vp<ontenT/uploads/2014/01/2012- 
Amiual-Rcvicvv.pdr. Between 2012 and 2015, Sound£.\cliangc reported a 19% increase in payments to artists; Year 
End Recap 2013. SoundExchange. http://\vw'W',souiKlcxchangc.comAvp-contcnt/nploads/2014/02/ycar-cnd-rccap- 
20 13. pdf. 

Musk: Indualty Leader SoundExchange Celebrates Year of Milestones with 2013 Total Distributions Reaching 
$590 Million. SoundExchange (press release). Feb. 4. 2014, iiltp:/Av\\vv.soundc\changc.com/pr/music-industn'- 
leader-soimdexchange-celebrates-year-of-milestones-\vitli-20 1 3-total-distributions-reaching-590-million/; see also 
Alex Pliam, Streaming Made Up One-Eifih of U.S. Recorded Music Revenue in 2013. Billboard. Mar. 18. 2014. 
assailable at liup;/Avvv\v . billboard. coin/biz/arliclcs/ne\vs/digital-and-inobilc/5937634/slrcamiiig-niadc-up-onc-ririli- 
of-us-rccordcd-music (last viewed May 9, 2014). 

Joshua P. Friedlander, News and Noies on 2013 RIAA Xfusic Industry Shipmeni and Revenue Statistics. RTAA. 
available at http://76.74.24. 1 42/2463566A-FF96-E0CA-2766-72779 A.364D0 1 .pdf 

^ According to tlie RIAA. total music industry' revenues have been stable at about $7 billion for the past four years, 
but liad been on a steady decline before llial, droppii^ from $8.8 billion in 2008 to $7.8 billion in 2009 lo llic current 
level of $7 billion in 20 10. Id. 

' ASCAP Reports Strong Revenues in 2013. Am. Soc y* of Composers, Autliors. and Publishers (press release), 

Feb. 12, 2014, luip://vvvvw'.ascap.com/prcss/2014/0213-2013-financials.aspx; Broadcast Music Inc. Reports Record- 
Breaking Revenues of $944 Million, Broadcast Music Inc. (press release), Sept. 23, 20 13. 
http://w'w'w.bmi. com/press/entry/563077. 

"'Ed Christman. SESAC Refinances Debt to Cut interest Payments. Billboard, Apr. 8. 2014, available at 
lillp://w\vvv.billboard.coin/biz/aniclcs/ncvvs/lcgal-and-managcmcnl/6042238/scsac-refinanccs-dcbl-lo-cul-inlcrcsl- 
payments (last vicw'cd May 9, 2014), 

"" For example, in the context of ASCAP and BMl. each PRO retains administration fees of approximately 12% of 
the gross royalties paid by digital music seI^'ices. Based on the 2013 royalties noted above, DiMA estimates that 
approxiiiialely $200 miUioii of the royalties paid by digital music serv ices in 2013 was redirected from songw riters 
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19. Are revenues attributable to the performance and sale of music fairly divided between 

creators and distributors of musical works and sound recordings? 

Revenues attributable to the performance and sale of music are nol fairly divided between creators 
and distributors of musical works and sound recordings. Distributors bear a disproportionate percentage 
of the costs, expenses and related risks for die investment in and operation of digital music services, 
relative to the share of revenues they generally retain (after making roj alt}- payments for the use of 
musical works and sound recordings), hi addition to the cost of royalty payments, digital music scr\ ices 
mnst bear the costs of acquiring and administering the licenses for mnsical works and sound recordings, 
as well as many other operational costs, such as those related to engineering: content hosting, deliver}', 
and billing infrastaicture; financial clearing; bandwiddi; reporting; marketing; and technology, software, 
sendees, and backend infrastructure. As was made plain by the testimony of the record labels’ 
expert witness in the last ratesetting proceeding for the satellite radio and preexisting subscription sendees 
under the Section 1 12 and 1 14 statutoiy- licenses, digital music sendees pay the lion’s share of their 
revenues over to rights owners at roughly the following rates; 


Digital Product Type 

% of Gross Revenues Rate 

% of Gross Revenues Rate 


Sound Recording R/ghts Only 

Inclusive of Sound Recording 
and Musical Work Rights 

Permanent Audio Download 

N/A 

70% 

Interactive Subscription (Non-Portable) 

50% -60% 

60% 

- 72% 

Interactive Subscription (Portable) 

60% -65% 

70% 

- 78% 


Unfortunately, tlie public discourse around the compensation of creators is quite misleading. For 
example, much publicity was recently generated about a tweet from Bette Midler, where she observed 
that after more than four million plays on Pandora's Internet radio sendee, she only received S 144.21 in 
royalties. ' What this publicity failed to take into account is that four million plays on Pandora’s sendee 
represents tlie equivalent number of ■'impressions” (public performances) as just twenty spins on a 
terrestrial FM radio station that averages 200.000 simultaneous listeners, Even more significantly, this 
publicity ignores the fact that terrestrial FM broadcasters do nol pa>' any royalties to creators for the 
public perfomiance of sound recordings. Of course, tliere is little transparenc}’ about w’hat happens to the 
significant royalties generated from digital music services qfkr they are paid to record labels, music 


and retained to cover administrative expenses. See ASCAP CEO John LoFrumento's Remarks from the 2014 
ASCAP General Annual MembershipMeeting, Official Website of Aia Soc’y of Composers, AuQiors, and 
Publishers. Apr. 24. 2014, Jvm7i3/>/6’urhttp;//w\vvv.ascap.com/playback/2())4/()4/action/john-lofnimento- 
mcmbcrslup-mccting-remarks.aspx (■“2013’s operating ratio stood at 12.4%.”); FAOs, official website of Broadcast 
Music. Inc., available al 

http://vvvvw.bnii. com/faq/entn'Avliat_liappens_to_the_fees_tliat_businesses_pay_and_ho5v_much_profit_does_bnii_ 
in (lastvisitedMay2l, 2014) (“Currently, more than eighty-seven cents ofevery dollar of your licensing fee goes to 
our affiliated copyright owners.”). 

' See Deierminalion of Rales and Terms for Preexisting Subscription Services and Sa/ellile Digital Audio Radio 
Services. SoundE.xcliaiige Witness Direct Statements, Docket No. 2011-1 CRB PSS/Salelhle 11, al 15 (Nov. 29, 

20 1 1) (c-xpcrt witness slalcmciu of George S. Ford. President. Applied Economic Studies). 

See, e.g., Paul Resnikoff 4//cr 4,175A49Ploys, Pandora Pays Bette Midler $144.21 . Digital Music News, Apr. 

6, 2014. hlLp;//\vww.digilalmusicnews.coin/pemiahnk/2014/04/06/beltemidler. 
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publishers and PROs, and processed under llic financial terms of recording artists' and songwriters' own 
private arr^gements with rights owners. As might be imagined, a significant portion of the ro\ altics 
received are retained by these rights owners for their own account, or applied toward the recoupment of 
adv^anccs paid to recording artists and songwriters. 

While tlic public is led to believe fiirough the aforementioned sorts of publicity that digitd music 
sendees do not pay significant royalties, nothing could be fijrther from the truth. In fact, digital music 
sendees arc paying more in royalties ^md wholesale proceeds, as a percentage of their gross revenue, than 
any music distributors under the historical business model. 

20. In what ways are investment decisions by creators, music publishers, and record labels, 
including the investment in the development of new projects and talent, impacted by music 
licensing issues? 

DiMA takes no vicH' on what ways investment decisions by creators, music publishers, and record 
labels, including the investment in tlie development of new projects and talent, are impacted by music 
licensing issues. Altliough DiMA' s members have signific^t intellectual properfi- portfolios of tlieir own 
and have great respect for the investments made by content creators. DiMA’s members do not generally 
perform the functions of music creators, record labels or music publishers. 

21. How do licensing concerns impact the ability to invest in new distribution models? 

As we have noted elsewhere in our responses to the other specific questions posed in this Notice 
of Inquiry^ the current legal and regulatory^ framework provided by U.S. copyright law for music licensing 
has created a "'perfect storm” of issues and areas of coiicem tliat have led many potential investors to 
refrain from investing in new distribution models. Such issues and areas of concern include: the 
complexity of music licensing caused by the fragmented nature of rights ownership; unsustainable royalty 
rates; tlie cost of acquiring and administering licenses; lack of transparency regarding rights ownersliip; 
and substantial legal risks, such as the potential liability for statutory damages for “mistakes,” however 
innocent or unavoidable they may be. 

In testimony before the U.S. House of Representatives Subcommittee on Intellectual Property, 
Competition and the Internet of the Committee on the Judiciary^ in 2012, one investor noted the following 
about the chilling effect that music licensing issues have had on entrepreneurship and investment in new 
business models: 

As venture capitalists we evaluate new companies largely based on three criteria: 

The abilities of the team, the size and conditions of tlic market the company aims 
to enter, and the quality of the product. Altliough wc'vc met many great 
cutrcprcncurs w'ith great product ideas, we have resisted iuvesting in digital 
music largely for one reason; The complications and conditions of tlic state of 
music licensing. The digital music business is one of tlic most perilous of all 
Internet businesses. We arc skeptical under the current licensing regime that 
profitable standalone digital music companies can be built. In fact, hundreds of 
millions of dollars of venture capital have been lost in failed attempts to launch 
sustainable companies in this market. Wliilc our industry is used to failure, tlic 
failure rate of digital music companies is among the highest of an}- industry^ w e 
have evaluated. This is solely due to the overburdensome royalty requirements 
imposed upon digital-music licensees by record companies under botli voluntoy 
and compulsory^ rate structures. The compulsory-' royalty rates imposed upon 
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Internet radio compajiies render them noninvestible businesses from the 
perspective of many VCs.^^^ 

Addressing these concerns and problems through a comprehensive modernization of U S. copyright law 
for tlic digital environment will go a long way toward stimulating a new wave of investment in new 
distribution models. 

DATA STANDARDS 

22. Are there ways the federal goveninient could encourage the adoption of universal standards 
for the identification of musical works and sound recordings to facilitate the music licensing 
process? 

As noted in our responses to Questions 1, 3, 5 and 8. die lack of transparency around rights 
ownership information for musical woiks and sound recordings makes it difficult if not impossible for 
digital music serv'ices to determine what rights dicy do and do not possess at any given time, which 
presents many adverse eonscquences. A publicly available, centralized database for musical works and 
sound recordings would go a long way toward resolving many of the problems identified in our response 
to this Notice of Inquiry^ 

The federal government could encourage the adoption of universal standards for the identification 
of musical works and sound recordings to facilitate the music licensing process by establishing a set of 
best practices, database standards, and a regime for enforcing participation and compliance. At a 
mininiLmi, tliis regime could encourage adoption by incorporating the following key elements; 

• Statutory^ damages . Without limiting the concept of a "safe harbor*’ from statutory^ damages 
previously suggested (i.c., one that shields copyright users from infringement liability if they have 
acted diligently and in good faith based on the best information available, such as the centralized 
database), eligibility to seek statutory^ damages in general should be conditioned on participation 
in the centralized database, utilizing the universal standards. 

• Attorneys’ fees. As a further incentive for participation, like the registration of copyrighted 
works witli the Copyright Office,"^ eligibility to seek attorneys’ fees in infringement cases in 
general should be conditioned on the registration of accurate rights ownership information in the 
centralized database, utilizing the universal standards. 

• Economic incentives . The federal government should also encourage tlic adoption of universal 
standards by creating other economic incentives for rights owners to participate. 

The federal government should develop these standards, practices tind compliance regulations in 
conjunction with interested parties from the private sector, as much of the information required is already 
controlled by private parties in disparate private databases, and there are many different data standards 
utilized by digital music service providers and rights owners today that would need to be harmonized, 
However, as the experience with the development of the GRD has shown (and as previously noted), if left 


Music Licencing Par! I: Legislation in the 1 12lh Congress: Hearing Before the Suhcvmm. on Intellectual 
Property-, Competition, and the Internet of the H. Comm, on the Judiciary. llZtliCong. 71 (2012) (statement of 
David B. Pakman, Partner. Venrock), 

17U.S.C, §412(2012). 
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entirelv to private industry without oversight from the federal government, these universal standards - 
and the centralized database itself - arc unlikely to get implemented. 

OTHER ISSUES 

23. Please supply or identify data or economic studies that measure or quantify the effect of 
technological or other developments on the music licensing marketplace, including the 
revenues attributable to the consumption of music in different formats and through 
different distribution channels, and the income earned by copyright owners. 

DiMA believes that the following data and economic studies measure or quantify the effect of 
technological or other developments on the music licensing marketplace: 

• Michael Masnick and Michael Ho, The Sky is Rising, Computer and Communications Industii’ 
Ass n, Engine Advocacy and Floor 64, Jan. 20 1 2, available at 
http://vvww.techdiTt.com/skyisrising/. 

• Brett Dimalicr. Stunita Dhaiiasobhon, Michael D. Smith and Rahul Tclang, Understanding Media 
Markets in the Digital Age: Economics and Methodology (Apr. 2014), available at 
http://www.nber.Org/chapters/c 1 2999.pdf 

• Adventures in the Netherlands: Spotijy, Piracy and the New Dutch Experience, Spotify’, Jul. 17, 
2013, available <7rhttps://spotify\box.com/shared/static/nbktls31eeb0rcyh41sr,pdf. 

• IFPI Digital Music Report 2014, IFPI. available at hrtp://\v\v\v.ifpi .org/downloads/Digital- 
Music-Rcport-20 1 4 .pdf 

• Joshua P. Friedlander, News and Notes on 2013 RIAA Music Industry Shipment and Revenue 
Statistics. RIAA. available at http://76.74.24.142/2463566A-FF96-E0CA-2766- 
72779A364D01,pdf 

• Jcan-Manucl Izarct, John Rose, Neal Zuckerman and Paul Zwillcnbcrg, Follow the Surplus: How 
U.S. Consumers Value Online Media. Boston Consulting Group (Feb. 2013), available at 
http://wvvw.bcgtclaviv.coni/documcnts/filcl27046.pdl'. 

• Thomas Kiinstner, Matthew Le Merle, Hannes Gnielin and Christian Dietsche, The Digital 
Future of Creative F.urope: The Economic Impact of Digitization and the Internet on the Creative 
Sector in Europe, Booz & Co. (Mar. 24, 2013), available at 

http://vv\vvv.stratcgyand.pvvc.com/global/homc/\vhat-wc-think/rcpofts-whitc-papcrs/articlc- 

display/digital-fiiturc-crcativc-curopc. 

24. Please identify any pertinent issues not referenced above that the Copyright Office should 
consider in conducting its study 

As noted in our response to Questions 12 and 13, the digital music services that operate under the 
Section 1 12 and 1 14 statutory licenses not only compete against each other witliout regard to tlicsc 
platform distinctions, tlicy also compete with a wide variety of other entertainment services and products 
for tlic attention of the consiuncr, including AM and FM terrestrial radio, HD Radio and pcmiancnt digital 
downloads. Just as there is no rational basis for different ratesetting standards applicable to each of these 
competing services, tlicrc is no rational basis for there to be discrimiimtorv' standards for applying the 
programming rules and restrictions to these services that compete for the same users, time spent 
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listening, advertising dollars and subscription dollars. Yet, tiic standards under Section 1 14(d)(2), arc 
applied in such a way as to advantage some competitors (e.g., satellite radio and digital radio that is 
bundled with cable and satellite television services) over others (e.g., Internet radio). For example, the 
following five rules apply to Internet radio services, but not any of the other scr\ icc types operating under 
tlic Section 112 and 114 statutorv liccnscs:^^^ 

• The service cannot “hnowingly perform the sound recording. . . in a manner that is likely to cause 
confusion, to cause mistake, or to deceive, as to the affiliation, connection, or association of the 
copv right owner or featured recording artist with the transmitting entit}- or a particulcir product or 
service advertised by the transmitting entity...”*”^ 

• The sen ice must cooperate in order to prevent technology from "‘automatically scanning... 
transmissions... in order to | allow the user to | select a particular sound recordingy’^’'^ 

• The service must not take “affirmative steps to cause or induce the making of a phonorccord by 
the transmission recipient” and must enable its own technologv' to tlie fullest extent possible "'to 
limit the making bv- the transmission recipient of phonorccords of tlic transmission dircctlv- in a 
digital format;”^'"''' 

• The sen'ice must accommodate technical anti-cirenmvention measnres forthe identification and 
protection of copvTiglited works;^"' and 

• The sen'ice must ensure that the title of the sonnd recording, the album, and the artist “can easily 
be seen by the transmission recipient in visual fonn” during the performance.'" 

Fair competition among digital music service providers can be restored by applying the same 
programming rules and restrictions under Section 1 14(d)(2) to all sendees operating under the Section 
1 12 and 1 14 statutory licenses, Tlie programming rules and restrictions under Section 1 14(d)(2) should 
apply to all service types that rely on Section 1 14 statuton' licenses, such that the law creates a “level 
playing field” for all parties. 

III. CONCLUSION 

In making its recommendations to Congress regarding potential areas for the modernization of 
US. copyright law in the area of music licensing, DiMA urges the Copyright Office to take a holistic 
view of the entire music licensing ecosystem, and provide a framework for the new digital era that is 
based on tlic six essential pillars outlined in Section 1 of this Notice of Inquiiy response. Because of the 
importance and technical complexity of the various issue involved, wc Tcspcctfully suggest that the 
Copyright Office conduct further analysis into the current landscape with a view to f 1) achieving a better 
understanding of tlic "perfect storm” of music licensing issues and problems that has created systemic 
failure in the music licensing marketplace, and [2] determining how the issues, problems and 
inefficiencies discussed in this Notice of Inquirv response may be addressed through appropriate 
legislative changes. 


17 u s e. § 1 1 4(d)(2)(C); .w Nimmer, .wpra note 4, § «.22lDJllJlcJ (2013). 

17U.S.C. § ll4(d)(2)(C)(iv). 

17U.S.C. § ii4(d)(2)(C)(v). 

114(d)(2)(C)(vi). 

17U.S.C. § 114(d)(2)(C)(viii). 

'“Nimmer, supra note 4, § 8.22fD]f llfcl (20 1 .3) (describing the requirements of 17 U.S.C. § 1 14(d)(2)(C)(ix)). 
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Dated: May 23, 2014 


B;-: 

Lee Knife 

Digital Media Association 
1050 17"^ Street N.W. Suite 
220 

Washington, DC 20036 
Telephone: (202) 639-9508 
Fax: (202) 639-9504 
Email : LKnife@digmedia.org 
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SUMMARY: 

. .. Since 1934, the Antitrust Division of the U.S. Dcpaitincnt of Justice (IX)J) has concerned itself with competitive 
issues in the licensing of music performance rights by the nation's two major perfoniiance rights organizations (PROs), 
the American Society of Comyxisers, Authors, and Publishers (ASCAP) and Broadcast Music Ine. (BMl).... To license 
altcmaLive conLent to enable a radio boyeoll of ASCAP in 1940, the radio industry established a third organization, 

BMI, wliieh picked up many country, blues, and early rtxik wriiers dial ASCAP did not admit. ... The modified Consent 
Decree served ASCAP well in 1967, when the organization brought suit against a radio station in Washington that 
contended that ASCAF's blanket license 'wasan unlawful combination in v'iolation of the Sherman Act. ... ASCAF's 
blanket license for major radio stations is 1.615 percent of adjusted gross revenue.... Notw-ithstanding the clear 

requirement that ASCAP offer broadcuslers a genuine choice between a per-program and a blanket license, ASCAP 

has consistently' resisted offering broadcasters a realistic opportunity to take a per-program license. Among other things, 
ASCAP lias sought rates for tlie per-program license that have been substantially liiglier tlian tlie rates it has offered for 
the blanket license, and it has sought to impt)se substantial administrative and incidental music use fees and 
miiustifiable and burdensome reportii^ requirements on users taking a per-program license [including tlie costs of 

protracted litigationj This statement contrasts with Magistrate IX')ljngcr's stated intent to limit exit from the ASCAP 

blanlcet license.... 

TEXT: 

[*349] 1, INTRODUCTION 

Since 1934, the Antitrust IXvision of the U.S. IX*parlmenl of Justice (IX)J) has concemed itself with competitive issues 
in the licensing of music performance riglits by the nation's two major performance rights organizations (PROs), the 
American Society of Composers. Authors, and Publishers (ASCAP) and Broadcast Music Inc. (BMT). EXYJ concerns 
about ASCAP and DMI led to tw'o Consent Decrees in 1941, nl two more in 1950 n2 and 1966, n3 and key 
modifications m 1960 n4 and 1994. n5 In June 2001, the EXD.T and ASCAP entered mto a modified Consent Decree, 
tlic Second Amended Final Judgment (AFJ2), that attcnqitcd to resolve some competitive concerns. n6 This paper 
re\iew's tlie improvements and possible difficulties of the new Consent Decree and its underlying rationale, as described 
by an accompanying memorandimi released by the Department. n7 

ASCAP and DMI license the rights to publicly' perform musical compositions in non-diamatic settings in the United 
States. Licensees together now' pay over one billion dollars to the two orgaiiizatioi'^ for the right to use tlieir catalogued 
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material, | *350| which together ineUides roughly 97 percent of all American composiLions. 'I'elevision and radio 
broadcasters, which are the major revenue contributors and prime locus ol' this paper respectively account for 
approximately 45 and 36 percent of total license revenues, at ASCAP. n8 Broadcast licensees include tlie tluee full-time 
television networks, the Public Broadcasting System, IJnivision, affiliated and independent local television stations, cable 
operators, cable programmers, and commercial and noneommcreial radio stations. This group is increasingly joined by 
digital transmitters, winch mclude music subscription services, digital satellite radio, and station-owned and mdependent 
wcbcastcrs now based on the Internet. General non-broadcast licensees include colleges and universities, sv'mphony 
orchestras, concert presenters, and mdividual establishments for eating, drinkmg, sports, and amusement. 

Performance rights organizations (PROs) p'ovdde a key administrative service for music users, who might otherwise 
need to deal directly with songwriters and composers to obtain tlie rights to perform copyriglited music. n9 PROs 
negotiate and establish license contracts, collect rev^enue, deduct overhead, and pay remaining amounts to songwiiters 
and publishers. As the grande dame of the business, ASCAP historicalh' has offered the larger and more prestigious 
catalogue, including the gicatcst names in Anxirican music — Aaron Copland, IXikc I slington, living Berlin, Leonard 
Bernstein, Harold Arlen. Cole Porter, and (leorge (rershwin, to name a few. 

Since ASCAF's inception in 1914. the PROs have made pooled perfonnance rights for cataltigucd vvtirks available to 
music users mostly through blanlcet licenses. Blanket licensees may perform, or convey tlie riglits to pertbrm, on their 
premises all the catalogued works of a PRO without limi t During the length of a contract, blanket fees do not vary- with 
customer usage. Rather, blanket payments are generally fixed as an inflation-adjusted flat fee, a percentage of revenue, or 
a multiple of stjuaie footage, sealing capacity, or some oilier measure of physical space. Blanket licenses economize on 
transaction costs, msiire against im'oluniary inlringeraenl, and eiricieiUly price each atldilional perfomiimce unit at zero, 
which is the immediate marginal cost (d' pr<nision. 

However, blanlcet licenses can also be deployed as anticompetitive arrangements [’351] tliat have atti'acted Justice 
Department attention since 1934, nlO These licenses, w'hich had been ASCAP's sole license offer until 1941, would 
compel each user Lo make an "all or nothing" choice that would practically force acceptance of a full license contract. 

By liniiling user choice, blanket licenses also reduced the incentive and ability of music users Lo choose from alternative 
arrangements that might otherwise decrease I'wymenls to the PRO. 

The Antitrust Division of the Jiislice Department negotiated Consent Decrees regarding eomiTotitivc practices with 
ASCAP in 1941 nil and 1951, nl2 and with BMI in 1941 nl3 and 1966. nl4 Per the terms id' these Consent Decrees, 
ASCAP and BMI must offer to radio and television stations program licenses that make the full eataloguc available on 
an individual program basis. The Consent Decrees spccily- that program licenses must pi'ovidc a "genuine choice" to the 
blanket. Despite the stipulation, television and radio broadcasters subscquailly eonlinueJ to allege that ASCAP and BMI 
program licenses were iiriecd anlieompolitively. 

On June il, 2001, tlie Antitiiist Division and ASCAP entered in the federal distiict comf of the Soutliern District of 
New- York a Joint Motion to enter a newly negotiated Second Amended Final Judgment (AFJ2) that resolves many 
outstanding issues in performance rights. nl5 Asdiscussed in an accon^iiying memorandum, ArJ2 generally expands 
and clarifies ASCAP's obligation to offer genuine license alternatives to more user groups, such as background music 
providers and Internet companies, iil6 It also streamlines adnimistrative provisioi^ for resolving rate disputes and 
modifies or eliminates restrictions that now govern ASCAFs relations witli its members. 

Tliis article re\iews the economies and history- of the market for perfonnance rights and tlie recent Amended Final 
.iLidgmenl that ASCAP and the Justice IX’parlmenl entered. It is organized as follow-s. Section 2 provides an overview- of 
the legal nature of the perfonuanee right in musical compositions and the means of its enforcement. Section 3 
introduces blanket licensing and the historic Consent Decrees that tlie U.S. Department of .Justice negotiated w-ith ASCAP 
and BMI. Section 4 discusses the antitrust cases that upheld, with restrictions, the legality of blanket licensing, while 
section 5 considers raLemaking matters that subsequently resulted in imtx)rlanl rulemakings in U.S. I Jistrict Court. 

Sections 6-8 discuss AFJ2, particularly-' as it concerns competitive licensing and writer relations. Section 9 concludes the 
article. 

[*352] 2. THE PERFORMANCE RIGHT AND ITS ENFORCEMENT 
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Copyright for tlic words and lyrics embedded in musical con 5 )ositions is now protected by the Copynglit Act of 1976, 
which became elTeclivc on January' 1, 1978, and is e-odified in 'I'iLlc 17 of the IJ.S. Code, nl 7 Section 106 grants five 
exclusive rights to composers/wTiters who create musical \wrks. These ri^ts include: 

1. The riglrl to reproduce the work hr copies or phonorecords, 

2. The ngtiT to prepare derrvative works based upon the work, 

’I'hc right to distribute copies or phonorecords of the work, 

4. The right to perform the work publicly, 

5. lire right to display the work publicly. nl8 

The fourth right, embedded iii§ 106(4), represents the public performance right tor musical compositions that is the 
topic of tlris article. irl9 

Public performance rights irr nrusical compositions should not be confused witli pre\ious riglrts to physically 
I'qai'oducc, derive, and distrihutc the music or lyrics of a musical composition. These r ights together' compose the 
mechanical riglrl or, when applied to video soundtracks, the synchronization right. Writer copyright in musical 
compositions also should not be confused with copyrights in the actual l*35oJ strund rccor'dings that arc made bv 
singers and instrumentalists and owned by their recording labels. S<iund recording rights are now protected in the 
United States only for non-l'n'oadcast digital audio transmis.sions. n20 

There are two general categories of performance ri^its. Small or non-dramatic rights pertain to compositions (including 
popuhu songs) tlial are perfori'ned independently of a created story (or dramatic or concert e.xcerpt Ihereoi). Since tise 
here may be spontaneous, bilateral licensing betw'e^i user and writer is often impi'actical. Consequenth', the PROs 
reasonably act as transactions agents for licensing material, monitoring pertbrmances, and collecting royalties on behalf 
of their members or affiliates. IJy contrast, grand or dramatic rights pcitain to musical compirsitions that arc pcrfomicd 
as part of a larger theatrical production or concert cxccrpt tlicrcof. Because dramatic riglits can be negotiated in advance 
of actual performance, PROs do not license them. 

ASCAP and BMl arc the two major American PR( )s that license non-dranialic jxiblic pcTfoTmanccH of copyrighted 
musical compositions. Alder composing a song, a writer will enlist one of the PKOs to act as her collecting agent. n21 
Once aililialed. a. writer will enlist the services of a PRO-iil'lilialcd music publisher, to whom she passes the copyright. 
n22 The PROs distribute license re\'enues evenly to publishers and writers based on estimated nt.Lmber of performances. 
n23 

Fees for bniadcast licensees arc negotiated periodically with individual nclvvorks/slations or their collective agents (such 
as the Radio Music Licensing Committee and Television Music Licensing Committee). Each radio station generally pays 
a fixed percentage of its adjusted advertising ie\'eiiue for a blanket license. Cable channels pay blanl^et fees based on 
advertising revenues or numbers of subscribers. The three full-time television networks pay fixed lees that are adjusted 
amnially for inllalion. Local television station lees are negotiated for the industry as a whole and sirbseiiuenlly 
apportioned to each station based on estimated viewership. 

In addition to blanket licenses, broadcasters hav'e other ways of "clearing" music used on television programs. Per the 
terms of The relevant Consent Decrees, PR(I) license arrangements mnst be non-exclusive: i.e., licensees may directh' 
contract with w-riters and publishers for usage rights tor particular compositions. Direct licensing entails contracts 
between broadcast stations and writers for individual musical works that may be performed on station-produced show's, 
such as themes for local news and talk show's. Somce licensing entails deals between copyright [*354] owners and 
program producers w'ho hire music for prerecorded soundtracks used on netw'ork and syndicated programs. Once 
secured by a producci', j'crformancc rights can be convcj'cd with the (irogram to station buyers. n24 

Finally, each PRO must offer a program license, w'hich is a " mini -blanket" that confers full usage rights for all catalogue 
music used during the presentation (i.e., non-commercial) of specified programs or day parts. Total payments for a 
particular licensee depend upon the total number of progr ams in which catalogued music is used. Progi am licenses 
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should nol be conl'used v\illi per use licenses lhal would price each individual perromiaiice. As program lees can be 
reduced as more programs arc "cleared" tlirough source or dircct-liccnsing, a station can save licensing revenues if it 
can somce- or dneet-lieense its music at a rate that is below the prevailing program fee. Program licenses are 
augmented with separate commercial "mini-blankets" lhalllicense ofl-iarograin uses that surround the i'eatme 
presentations. 

A broadcast station or network can then obtain the same rights with a blanket license or a combination of direct, 
source, program, and commercial licenses. 'I'hc licensee will then choose its most preferred licensing system by 
comparing blanket fees with amounts due fn>m a mixlular allemalive. If the market were perfectly competitive, the fee 
for each program license would equal the rale of the best direct- or source-license altemative, and blanket fees would 
differ from die sum of the composites only by the incremental a dminis tration costs tliat the providing PRO would save 
by implementing ihe bhmkel. 

3. RLANKliT IJCI'lNSINd AND CONSliN'l' DliCRId'S 

I'he U.S. Congress first extended copyright to theater music in 1856 n25 and to non-thamalic perfomiances in 1897. 
n26 Since music uses in non-dramalic sellings were exclusively live and often spontaneous, performanec rights were 
difl'ieult to enforce and unauthori/cd performances were frequent. Consequently, several prominent ei>mposcrs (including 
Victor Herbert, Irving Berlin, .Tolrn Pliilip Sousa, and James Weldon Johnson) established ASCAP. tlie first American 
PRO, in order to protect the perfomiance rights of writers and publishers in iion-diamatic settings. An unincorporated 
collective owned and governed by its songwriters and pubhsher members, ASCAP instimted a system of blanket licenses 
that enabled music halls, movie theaters, and other licensees to perform, without infringement, any registered composition 
in its entire catalogue for a specified cffliti'act pcriixl. ASCAP distributed blanket revenues to its members based on a 
monitored count of public pcifonnanccs. 

ASCAP's license revenues grew substantially in the 1920s, as music made its way to bioadcast radio. A second PRO 
in the United Slates, SHSAC. was fomied |■*355|in 1930. n27 Relatively small, privately owned, and for-profil, SHSAC 
has ahvays operated without Justice Department and court. invoU'ement. To license alternative content to enable a radio 
boycott of ASCAP in 1940, tlie radio indushy established a tliird organization, DMI. wiiich picked up many country, 
blues, and early rock writers that ASCAP did nol admit. Ovsned by private broadcast stations, BMl is a nonprofit 
corporation tlial counts songwriters and publishers as affiliates. 

l.iccnsing 80 percent of all music ixrfoiTncd on tltc radio, ASCAP attracted its first antitrust suit from the Antitrust 
Division in 1934. The Department contended tliat ASCAP dominated the radio mdustiy and sliould be dissolved. n28 
The case became donnant after the govemincnl received a conlinuuncc after a two-week trial. In 1941, the Department 
sued both ASCAP and BMI on tlie principal ground that their blanket licenses, w'hich were Their sole offerings, w-ere in 
restraint of trade. Consent decrees quickly followed that specified, atnotig otlier things, that licensing practices must be 
non-exelusive and that licensees and individual mcmbcTs/affiliatcs should be allowed to directly eontraet with one 
anotlier, n29 

ASCAP's Consenl Decree specified lliai ASCAP could not discriminate in prices or U;nns charged to similar users, n30 
slipulaled lhal ASCAi’ must offer a per program alternative to the blanket license. n3 1 reciuired Qial radio nelw-ork 
licenses cover the downstream broadcast by local radio stations, n32 and imposed a number of membership obligations. 
n33 A related criminal action against ASCAP was settled immediately aflerward, when ASCAP, its president, and its 
entire board of directors were convicted of criminal acts on pleas of nolo eonlcndcrc. Aider signing the IX-'cree, ASCAP 
immediately moved to require that all direct license revenues be pooled, Uicreby negating any writer incentive to pursue 
the alternative lieenscs that the Dcpaitmcnt had envisioned. 

Despite ihe I'acl lhal accompanying music cm movies had moved alter 1929 Ircun live Ihealer inslrumenls to pre- 
recorded sotmdtrack, ASCAP continued to license soundtrack music in movie theaters in the subsequent years. In 1948, 
164 cinema owners sued ASCAP for violations of sections 1 and 2 of die Sherman Act regarding its requirement that 
movie producers contract only widi theaters diat purchased ASCAP licenses. In a key district court decision, ASCAP 
was found to be a combination in restraint of trade because all members were required to license works at pooled rales 
and could not therefore couqTctc against one anotlier in marketing their j'wrfonnancc rights, n.34 The disti ict court 
issued an injunction against the iTi'acticc. n35 
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[’•’356] With the advent of television, the Justice Department negotiated a new Consent Decree with ASCAP in 1950. 
n36 Under sections VII and VIII, A SCAR agreed to extend to television broadcastci's the program license and to avoid 
any "discrimination among the respective fees fixed fi'rr the various tv'pes of licenses which would deprive the licensees 

of a genuine choice from among such various types of licenses." n37 The Consent Decree also reaffirmed the need 

for license non-exclusivin- (sections IV(A-B), VT), n38 banned price discrimination between "sinularly sittuited" 
licensees (section IV(C)), n39 and restricted the length of each non-motion picture perfomiancc license to five years or 
less (section IV(D)). n40 The Decree foreclosed ASCAP from movie soimdtracks by requiring that s 3 nclironization and 
perfonnance rights be licensed al the same lime (i.e., by Ihc composer) (sections 1V(H). V(C)). A fee-selling Rale Courl 
was established in the U.S. District Court for the Southern District of New York for hearing license disputes, witli tlic 
burden of proof upon ASCAF to show reasonableness (section IX). n41 'ITie .luslice Department and BMI modified 
tlieir respective Decree in a similar fashion in 1966 n42 and instituted a Rate Coml provision in 1994. n43 DMI is now 
litigating its first major radio license matter before its Rate Court. 

The modified Consent Decree served ASCAF well in 1967, when the organi/alion brought suit against a radio station 
in Washington that contended that ASCAF's blanket license was an unlawful eombinalion in violation ofthc Sherman 
Act. The Ninth Circuit Court of Apjaeals affinned a dishict comt decision that upheld ASCAF because its blanket 
licenses were non-e\clusive and its license fees were under the surveiUaiice of the Rale Court. n44 The U.S. Solicitor 
(reneral supported the decision n45 and the Supreme Court denied certiorari. n46 

4. FKRFORMANCK RICH I S AND AN'I'ITRlJSf 

Music use on broadcast television in tlie 1940s and early 1950s was much as it liad been on radio— spontaneous use on 
popular variety shows. Consequently, a blanket license here was as useful as it had been to radio stations. However, 
with the advent of pre-recorded programs and music soimdfraeks, spontaneous use declined considerably. Over 95 
percent of usage minutes on television now appear on pre-recorded soiuidtrack. n47 Like movie producers, television 
producers can |*357| reasonably consider s(mrce-licenses for soundtrack mmsic that combine synchroni/ation and 
perfonnance rights. 

Ilow’ever. this cost-saving exercise is pointless unless reductions are made possible in the licensing fees that ASCAP 
and BMI charge to lelevisicm stations. As soundtrack prerecording became more prevalent in the 195()s, television 
networks and slalions came to cliallenge blanket licenses more aggressively than had their radio predecessors. In 1961, 
local station plaintiffs sued in the ASCAP Rate Couil to compel a modified blanket license tliat w'ould have allow^ed 
stations to caivc out syndicated ixograms with prc-rccordcd soundtracks. After the distinct court narrowly intcqnietcd its 
rulemaking audiorily i.aider the Consent. Decree and denie;<J the rec|uest, the Second Circi.iil afl'iniied Qie denial. n48 In 
denying this application, the district court suggested that applicants imtiate a private antitnist stiit or urge the .Tustice 
EXspartment to attempt to modify the Decree. This tlucw down the gauntlet for tlic antitrust action that would follow-. 

Following a fee dispute with BMI, CDS brouglit an action against both PROs in 1969. The plaintiff argued that blaiilcet 
licensing embodied illegal priee-fixing, unlawful lying, u refusal to deal, and a misuse of copyright. It therefore sought a 
declaratory judgment n49 Qiat blanket licensing was per se illegal imder IxHh sections 1 and 2 of Qie Sherman Act. n50 
The complainants sought a ruling to require ASCAP and DMI to offer a system of direct licenses wiiere licensees and 
members/affiliates would individually contract with one another. 

A 1 972 district cotirt ruling dismissed the tie-in and block-booking cltarges since PRO licenses w-'ere non -exclusive. 
n5 1 In 1977, the Second Circuit Court of Appeals reversed, holding that BMI w^s engaging in per se illegal price- 
fixing, and remanded tlie matter, n52 Supported by- an amicus brief from the Justice Department, ASCAP and BMI 
appealed the decision to tlie U.S, Supreme Cotiil in 1979. 

In an oft-cited decision. Justice U-liite niled that blanket licenses were properly examined under a nile of reason that 
generally applied to Sherman Act cases. n53 The proper inquiry must locus on whether the effect is designed to 
"increase economic efficiency and render markets more, rather than less, cx'impctitivc." n54 Tn [*358] this context, the 
blanket license is not a "naked restraint of trade with no purpose except stilling of competition.'' n55 Rather, it is 
gireater Ilian the smn of its parts [and] to some extent, a different producer [with] certain tuiique clmracteristics. It allows 
the licensee immediate use of eovered compositions, without the delay of prior individual negotiations, and great 
flexibility' in the choice of musical material.” n56 Continu ing, the blanket is a distinct good "of which the individual 
compositions are raw material" and enables a market "in which individual composers are inlierently unable to compete 
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t\illy effectively." n57 On remand, tlie circuit court atfirmed the or igina l district court decision, finding that tlie blanket 
licenses were non-exclusive. n58 

AnlilrusL issues reemerged in 1981 when five owners of kxjal television stations, representing a elass of 450 owners of 
750 stations, sought to preclude ASCAP and BMI firom iss uing blanket licenses. The complainants argued tliat the 
program license was Lineeonomieally priced. Blanket licensing was alleged to be a violation of section 1 of the Sherman 
Actn59 and a misuse ofcopyrighl. 

The district court conemred, noting that lire pcrccntagc-of-rc\x;nuc in tlic ASCAP program licerrse exceeded scvcrrfold 
its blarrlcet eomiterpart arrd that only two stations conseqw ntly had chosen an ASCAP program license. rr60 With this 
comparison, the court concluded ''that the ]Tcr program license was too costly and burdensome to be a realistic 
alternative to tlie blanket license." n61 The court then issired an injunction that proliibited the practice of blanket 
licensing. 

Influenced by a seminal law review article, n62 the Second Circuit in 1984 reversed the district court, finding tliat 
blanket arrangements do not restrain trade if allernalive means erf acquiring performance rights are "realislically 
available." n63 Judge Newman ruled that the “only valid test of whether the program license is 'too costly' to be a 

realistic alternative is whether the price for such a license is high er tliaii the v^alue of lire riglits obtained." n64 The 

sevenfold markup of program licenses was held to be reasonable because the respective program and blanlcet 
percentages w'ere based on different revenue bases. 

5. THK ASCAP RAl'K COURT 

The matter of rate determination for program licenses moved in 1990-91 to tlie ASCAP Rate Court, which conducted 
an admitiistrative hearing in w'hich 963 [*359]indep«id«it and 20 network-owned stations souglit final determination of 
blanket and program fees for historic periods in wdiich interim licaise fees had prevailed. These local stations were 
attempting la negotiate with ASCAP an all-indusliy fee aggregate tliat ccuild be siibseciuenlly assigned to indiv'idual 
stations based on respective audience size, day part ratings, and program clearance. Hearing Magistrate Michael Dolinger 
issued a decision in 1993. ti65 

Consolidating testimony from two opposing testifying economists, the magistrate found tliat tliere is no applicable 
economic theory for determining blanket rales for perfonnance licenses. Previous fee levels - tempered by the 
recognition of clianging circimistauces— w'ere the only reasonable starting points tor subsequently administered fee- 
setting. n66 The magishate tlien applied - with adjustments for annual inflation and station growlh -- fee levels from a 
prior blanket license in 1972. Tliis produced a serious retlucti(.‘n Ihuu ASCAFs retiuesled amount for the blanket 
percentage. 

ASCAP had urged the court to set the percenlagc-oJ-revenue for program licenses at a fourfold multiple of any 
blanket fee amount, together witli an unspecified increment to cover additional expenses that it would have inemred in 
administering and monitoring the program. The magistrat^held that this proposal w'as designed to render tlie program 
arrangement "tcehnically available, but practically illusory for virlually all stations.’' n67 It "wmild trivialize what was 
plainly not intended to be a trivial set of provisions” in tlie Consent Decree. u68 

To resolve the problem. Magistrate Dolinger designed tlic program fee in a manner where the typical local television 
station would pay to ASCAP equal amounts under the blanket and program alternatives, exclusiv'e of additional 
admiiiislralion costs. To do this, the magislrale eslimaled that the typical local station used the ASCAP program license 
in roughly 75 percent of its programming. Magistrate Dolinger' set the percerrtage-of-revenue in the program license at a 
1 .3.3 multiple of the blanket rate. This umghly ensured ''revenue equivalence" bclwocn program and blanket revenues 
for the h'pical station (i.e., 1.33 x .75 = 1). n69 A 7 percent increment was then added to compensate ASCAP for the 
additional mefflciencies and administrative costs that inliere in program licensing. n70 Facing the retroactive 
application of his formula to eleven historical years, the magislralc's statcxl intent for the implemented program 
licensing system was to limit switching from blanket to program licensing. n71 

[*360] ASCAP and its licensees subsequently agreed to an addilionallO percent increment on ihe program license 
amount to provide a separate ’'mini-blankef ’ to cover all commercial music used during the day. This modification 
enabled stations to clear individual programs simply by attending to music within the actual couLenl of the show, rather 
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tliaii tlie more difficult process of clearing fx)th content and commercial music. n72 However, this second rider added 
vel anoQier cost to the program license compared with Ihe blanket alternative, which aulomalically co\’ers commercial 
uses at no additional cost. 

ASCAP's present fees for program licenses for radio stations, which were established outside of Rale Court and 
designed witli no reference to the revenue equivalence relationship, now offer even less of a ''genuine choice. '' 
Commercial radio stations pa}- fees tliat are based on a percentage of adjusted station revenue; the percent fees can be 
negotiated mdi\idually or by an all-mdustry licensing committee. ASCAP's blanket license for major radio stations is 
1.615 percent of adjusted gross revenue. n73 For program users, percentage fees per licensed progiam arc set at 4.22 
percent of the first 10 percent of weighted program hours where feature music is used. n74 Fees for all additional houi's 
with feature music are set at 2. 135 percent. ASCAP then adds an additional 0.24 percent for a "mini-blanket’' to co\'er all 
music used on radio commercials. n75 Depending on the number of weiglited hours, the markup of the program 
percentage above tlie blanlcet rate may range from 60 to 177 percent. The matter took a turn in 1995 when a gioup of 
radio stations unsuccessfully sought to apply Magistrate Dolinger’s equivalence fonnula to obtain a better program 
license for dieir particular situation. n76 ASCAP's hcenses for webcasters now mcorporate similar discounts for 
blanket users. n77 

[*361] 6. SECOND AMENDED FINAL JUDGMENT 

Faced with the ongoing responsibilit}' generally to enforce tlie nation's antitrust laws and specifically to afford to 
music licensees a ''genuine ch(hcc'' between blanket and program licenses, the Antitrust Division targeted ASCAP's 
licensing practices as a necessary first step to reform licensing in the performanec rights industry: 

NoTwiThstaiidmg the clear requirement . . . that ASCAP offer broadcasters a genmne choice between a per -program and a. 
blanket license, ASCAP has consistently resisted offering broadcasters a realistic oppoitunity to take a pcr-prograni 
license. Among other things, ASCAP has s(»ughl rates for the per-program license that have been subsUinlially higher 
than tlie rates it has offered for the blanket license, and it has sought to impose substantial administrative and incidental 
music use fees and unitisLifiahlc and burdensome rcpi^rting requirements on users taking u per -program license | including 
the costs of protracted litigation]. In addition, ASCAP has refused to offer a per-program or per-program-like license to 
users other tlian those explicitly named in the decree, although, over time, such licenses would be pi'actical for more and 
more types of users. n78 

The Justice Department negotiated a second version of die Amended Final Judgment, ArJ2, which is designed to 
enliance competition betw’een ASCAP and providers of direct- and source-licenses. n79 

The ot^cctiv'c is to ensure tliat a substantial niunbcr of users v\itliin a similarly simated group w-ill have an opportunitv' 
to substitute enougli of their music licensing needs awav' fiom ASCAP to provide some competitive constraint on 
ASCAP's ability to exercise market power with respect to that gioup's license fees. nSO 

This statement contrasts with Magistrate Dolinger's stated intent to limit exit from tlie ASCAP blanlcet license. n81 
The DepartmenL is now negoLialing a similar decree with BMI that concerns comparable perceived anLi-lrusL dilTiculLics. 

In this pro-competitive context, Subpart VII(A)(1) of AFJ2 would oblige ASCAP to offer per-program licenses, upon 
request, to am' requesting broadcaster. Stibpart VII(.A)(2) extends the application of program licenses to segment 
licenses that may implicate day pans (on radio), page links (on Web sites), broadcast cliannels (on music subscription 
services), or otlier means of breaking down music usage b}' time or location Witli details for tlie Rate Court to work out, 
segment licenses must be offered to background/foregroimd music services and on-line music users. The per- segment 
license aims to ensure that users Qial do not iransniil "programs" may iioneQieless liavc access to a license dial 
varies with music use. Accordingly, Al‘’.i2 would allow foe Rate Qiuit magistrate great flexibility in its implementation. 
n82 

[*362] The new segment license conceivably could enable stronger competition between ASCAP and BMI. Because 
music licensees generally require catalogue from both organizations, tlic twsi PROs do not compete against one anotlicr 
to sell blanket licenses and have no incentive to undereul foe other's blanket fee. However, the two organi/ations could 
be given iiicentiv'e to compete in the sale of segment licenses to broadcast and webcast radio users, who can readily 
bunch songs from different wiiters to provide exclusive ''all-BMI'' or "aii-ASCAP" segments. In a competitive market 
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where license revenues depend on Qie number oi' segments actually sold, each PRO would have L'inancial incentive to 
sell more exclusive licenses by culling license lees and assislir^r with material designed lo exlend ihe lenglh o! ihe 
segment. 

Net of a surcharge that is designed Lo cover the additional costs of administering the program license, AF.I2 aims to 
ensure tliat the "total license fee [including commercial uses] for a per-prograni or per-segment license approximate the 
fee for a blanket license" for a n-pical user. n83 Music licensees are then to be categorized in groups of similarly 
situated customers tliat operate comparable businesses and use music in analogous maimers. n84 Each categoiy must 
have a court-approved "representative music user"; i.e., a hypothetical hcensee whose frequency and intensitv' of usage 
arc Wpical of the license group-at-largc. n85 

For this representative user, the total expected pavement for a necessary' slate of ASCAP-program licenses should 
approximate ils fee for ihe blanket altemalive. n86 That is, if 50 percent of a represenlalive slalion's programs use 
ASCAP music (defined as any music written by an ASCiu> composer regardless of how it is eventually licensed), the 
appropriate percentage multiple for the program license should be 2 (i.e., 1/.5) times the percent rate for tlic blanket. 

The representative slalion may pay a blanket fee of 1 percent of iLs total advertising revenues, or a program fee of 2 
percent of advertising revenues for the particular programs that it aetually licenses. Once derived, the multiple is Ihen 
extended to all stations in the user group. If ASCAP were actually able to license all the pi ograms where its music was 
used, payments of the rqoresenlalive user would be identical under the blanket and program allemalive licensing 
systems. However, payments Lo ASCAP diminish as more programs migrale to compelilive allernaLives. 

There is a significant difference between the fonnula described abiivc and the Dolingcr fonnula set out in Huffalo 
Broadcasting. In AFJ2, all of the station's programs that contain perfonuances of music wTitten by ASCAP members are 
lo be coimled as pari of ihe 50 percent lhal use ASCAP music, regardless of eventual license somee. This conlrasls wiih 
Magisti'atc Dolingcr's section 5 fonnula (supB), which bases a program multiple on the fraction of station programs for 
[*363] which ihe ASCAP program license was aclually deployed. n87 

To further illustraLe the dirrerence, sujipi'se in the above example that the represenlative slalion was able Lo source- or 
direcl-lieense music requirements in 60 percent (d'ils music-using programs, reducing Ihc need for the ASCAP program 
license to 20 percent of all programs (i.e., .50 x (1 • .6)). Dolinger's per pi'ogiam rate for tlie repiesentative station and 
all users in its group would, thus, hat'e increased to 5 percent (i.e., 1/.2), a rate that takes into account the fact tliat 
ASCAP program licenses were actually dq'>loycd in 20 percent of all imigrams. Howcx^cr, the revised fee percentage 
under AFJ2 would be just 2 iiercent (i.e,, 1 1 .5), since 50 percent of all p)rograms antlinue to use ASCAP music under 
one license or another. Substantial savings arc evidently p<-)ssiblc in the lattci' system and ASCAP can no longer increase 
tlie program rate as usage of its program license declines. 

As anotlier pro-competitive gain, AFJ2 permits to each program licensee a foil offsetting allowance for tlie "mini- 
blanlcet" fees for commercial and promotional music that is now used outside of the program, This amendment contrasts 
with pre\ious procedui'es (see section 5, supra) that fixed charges for tlie conmiercial ‘‘mini-blanket" as an addition to 
the program total. As pi'cviously mentioned, ASCAP may’ also fix a surcharge to compensate for its additional costs of 
adimiiislering the program license, n88 

As an iinpoitant economic matter, AFJ2 does not clearly specify w'lietlier the program/blanket multiple that is used to 
derive a particular station's program percent rate must be used to establish equal percent rates for each ASCAP-licensed 
program in the slalion's ixirtfolio, or merely establish an average percent rale. Under strict nondiscrimination, the pereenl 
rate for each program licensed through ASCAP w'ould necessarily be equal to one anotlier. Alternatively, only tlie 
aggregate amount of program fees could be restrained as a percent of luiderlying program revenues, with individual 
discounts and upgrades permiUed around the average for licenses charged lo single programs. Knlorecd equably has 
been the case, but AFJ2 seems ambiguous. n89 However, to provide to ASCAP the greatest ability’ to match 
competitive providers of source and direct licenses, this strict equahty should be relaxed. This point is discussed further 
in a teclmical inemorandiun soon to be made available by' this author. 

While AF.I2 provides economic incentives for a station licensee to substitute a source- or direcl- allemalive for an 
ASCAP program, the new Decree is somewhat more protcctix’c against license exit, a.s would result when radio stations 
switch from music to talk fonnats. In the latlci' case, no license would be needed at all. I lowcvcr, if the representative 
user were able to reduce its usage of ASCAP material (program, source, and direct) from 75 percent to 50 percent of all 
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segments | *364 1 in the day, its program multiple would be adjusted in AFJ2 to restore its original revenue level. n9() 
Upward adjustments of tliis nature would limit ASCAP's lincentives to lower prices aggressively to maintain a program 
or segment license against exit threats. A related con^jetitive problem will occur m die market for exclusive segment 
licenses (discussed above), where rate adjustments will protect ASCAP from segment shifts to IIMT, and vice versa. 

7. WRITHR RKI.ATIONS 

As a second key modification, section XI of AKJ2 entirely dispenses with an amendment ti> the original Decree known 
as the "1960 Order." n91 Recognizing ASCAP's then-control over 85 percent of all catalogued music compositions, the 
"1960 Order" was designed to govern ASCAP's arrangements and operatii^ procedures with regard to its member 
writers. The Order constrained principally the weights used to divide ASCAP's royalty- pool among its membership for 
different uses of music (e g., feature vs. commei’cialj, but also prescribed rules for voting, perfomiance suiveys, and 
mechanisms for resolving disputes among mcmbci's. n92 'ITicsc rules were to be made public and changes submitted to 
the Department or Rate Court for approval Nonetheless, ASCAP's relations with its soundtrack and commercial writers 
have been quite contentious and die Rate Court has often declined jurisdiction. n93 

In moving to vacate the "1960 Older," the Department contended that there are no practical economic standaids useful 
in Judging the relative wortli of different kinds of performance minutes and expressed clear discomt'ort that ASCAP 
claimed a Department imprimatur on the fairness of its rates. n94 Ratlier, section XI(B)(1) [*365] would allow ASCAP 
lo distribute, without DOJ oversight, eollcclcd monies (less cosUs) to writers based on the number of ASCAP-lieensed 
performances of their works, with varying w=eigIiTs tor different kinds of music based on ASCAP's subjectiv'e 
assessment of the value. Special awards are permiUed lo writers of material vviQi particular prestige value. The chosen 
weighting method must he consistently applied and made public; upon icquest, a writer may Icani exactly how her 
resulting royalty^ check was determined. 

For members who contend that ASCAP's payment system is unfair, AFJ2 greatly restricts ASCAP's existing ability- to 
impede writer exit. ConlingoTil upon the entry of a similar rule in the BMI Consent IX;cree (whieh is yet Lo be negotiated), 
Section XI(B')(3') would enable writers to leave at the end of each calendar year without penalty-'. The Department 
suggests that ils surveillanee of ASCAP payments can be vacated because BMI. with a market share now roughly equal 
to ASCAP's, and SESAC now-' present more substantial competitive alternatives than they-' did in 1960. Presumably, any 
ASCAP member dissatisfied w-'ith its royalty’ system would willingly move to another PRO liaving tlie financial means to 
compensate her. n95 

The Department may nonetheless be relying here on untested economic theory’ and ignoring some important 
administrative considerations that now limit the financial ability-' of ASCAP and BMI to compete. BMI's considerable 
increase in market share in ]96()-1994 resulted in large part from the lad that ASCAP was fee-regulaLed while BMI was 
not. Morecn'cr, ASCAP maintained— buL subsequcnlly abandoned— a payment system that disproportiimalely favored 
legacy writers. Tlie w-'orld lias changed; ASCAP moditied its payments system and BMI now has a Rate Court. 

Despite a 1993 district court niling that blanket fees paid to a PRO should be tied primarily to changes in usage of its 
particular catalogue, as adjusted for revenue gi'owlh and inflatioiL n96 subsequent actions have not granted to ASCAP 
and BMI the financial ability’ to compete across-the-board to attract talent from one another. In the short run, there is no 
administi'ativc procedure liy' which citlicr organization can adjust blanket licenses for quarterly or annual changes in 
catalogue size or usage. Moreover, the Rate Courts have no objective measure of "prestige” upon w-'liich contract fees can 
be ncgoLiaied up or down. Consoquenily, royallics for acquisitions of new writers and material covered by a blanket 
license | *366| can only he distributed by reducing payments to other writers. n97 Writers who exit from a particular 
PRO free up revenues that can be used li> attract others. With no immediate corrcsi'wjndence between license fees and 
usage levels, a legally ailminislered "zero sum game” of this nature evidenlly inhibits the players who miglil otherwise 
vigorously compete. 

Prcsumablv, ASCAP can cam more at its next major negotiation if it can attract talent from BMT. TTcrc too there is no 
demonstrated dependence of contract fees upon catalogue size. Though each may pur sue a limited number of "star" 
writers who enhance the prestige of their catalogue, the connection between catalogue prestige and actual negotiated 
amounts is also quite tenuous. 


60 



168 


Aggressive competilion for migrating vmters would be conceivable if license pat-ments could be adjusted 
immediately for ehanges in PRO market share. Kor example, ifblankel lieenses were adjustable for quarterly ehanges in 
market share, license amounts due Ui ASCAP and BMI would change periixiically in appropriate and opposite directions. 
However, unless overall usage increased, the combined amount psiid to the PROs would not change. 

However, usage-based jxicing would be dilTicull to implement for a number of jiraetical reasons. First, under a system 
with two different Rate Courts, there is no single legal authority to tie ASCAP and BMI blanlcet rates to changes in their 
respective market shares. Second, there is no ot^eelive way to weigh and aggregate diflerent music usage types. Attempts 
to do so introdtice an arbitrary' judgment element as each advocate is likely to produce a weighting scheme that is 
particularly favorable to its own market position. Adjudicating between them would be a dilTicult administrative task. 

8. OTHER SAFEGUARDS 

There are a number of other provisions in AFJ2 that will also enhance the iiovver of users to achieve a more efrieient 
outcome. 

Collective Licensing: Under section IV(B), ASCAP may not interfere with die right of its members to license 
compositions dircctlv or through any agent otlicr than another FRO This extends mcmlicr rights from the direct 
licensing of individually controlled compositions to conlracling with agents, such as music libraries, that can negotiate 
and contract on belialf of a grotip of wnters. 

''Through to the Audience": Under the terms of AFJ2, ASCAP must olTcr to each broadcaster, background music 
jTTOvidcr, or on-line transmitter a "through lo the audience:'' license that aulomalically conveys performance rights fnnn 
licensee to a seeondary user; e.g., from cable network to cable operator. n98 I'his would allow the original entity, which 
controls decisions regarding the deployment and licensing of musical content, to make competitive choices and to convey 
savings to downstream users. "Through to tlx: audience" licensing can represent a major [*-'b7j competitive gain for 
Internet transmitters, who had no previous riglit under the present Consent Dcercc to request and contact for such 
licenses. 

First Time Rules: Under the terms of AKJ2, ASCAP may not use license fees negotiated during the first five years that 
it licenses a particular industry as a benclunark for subsequent fees tliat it may seek later. n99 ArJ2 pi'esmnes tliat 
mtisic users in a new industry are fragmented, inexperienceil, lacking in resources, and unduly willing to acquiesce. 

Digital licensing: Recognizing the potential of digital rights management to supplant Qie need for ASCAP monitoring 
and proteclion of digital riglils, the DOJ's memorandum accompanying AFJ2 stales: 

Teclmologies that allow' rights holders and music users to easily and inexpensively monitor and track music usage are 
evolving rapidly. Evenmally, as it becomes less and less costly to identity-' and report pertbrniances of compositions and 
to obtain licenses for individual works or collections of works, these technologies may erode many of the jtistifications 
for collective licensing of performance rights by PROs. The Department is continuing to investigate ihe extent to which 
the growlh of these technologies warrants additional changes to the antitrust decrees against ASCAP and BMI, 
including the possibility' that the PROs should be prohibited from collectively licensing certain ty-'pes of users or 
peribrniance s . nlOO 

9. CONCLUSION 

The Department of .lustice and ASCAP have entered into a new Consent IX-xroe that promises improvement in a long 
problematic area for television and radio broadcasters: Tli<presence-or lack-of a "genuine choice" between blanlcet and 
program licenses cliarged for the right to publicly perform music in uon-dramatic settings. Extended to BMI, AFJ2 
would provide broadcast licensees witli a reasonable opportuaity to use a system of progiam, direct, and source- 
contracts as a means of avoiding "all-iir-nolhing" blanket licenses that they may find overiiriced. Consequently, 
broadcast licensees increasingly will be able to contract directly with composers ralher than being reejuired to enter into 
licenses with tlieir respective performance riglits organizations. ASCAP and DMI ^vill have to offer program licenses 
that compete with their own members and affiliates, and bn.'iadcastcrs, advcitisers, and the public-at-large will benefit 
from the outcome. 
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However, AFJ2 and the Rate Courts may be lacking in their governance of the competitive market between ASCAP 
and BMI. As all prolecLions for payouts to ASCAI’ members are vacated, the 1X).1 now relies on head-lo-head 
competition between the two organizations for new- writers to ensure fairness and market cfficicney. As explained alrove, 
ASCAP and BMI do not currently operate under administrative rules that can consistently adjust blanlvet license fees in 
response to changes in usage or catalogue si/e. Consequently, they do not have the financial ability to engage in 
the competition tliat tlic Department envisions. A technical [*368] mcmoi'andum available from tlic author also suggests 
that the competitive rules of Ah' .12 are lacking with regard to selective discounting, eross-subsidi/.ation, and license 
avoidance. 

If the courts cannot establish rules to enable vigorous across-tlie-board competition for songwriters and composers, 
the Antitiiist I )i\ision might tell us what purpose is scrv’cd having two (or three) PROs, as opposed to one PRO. At 
the dawn of the hitemet era, this is a timely issue that bRiadcaslers, vvebcaslers, artists, legislators, and regulators need 
to resolve in short order. With administrative difficulties in ^'stematically relating blanket fees to music use and 
catalogue size, the most efficient means of providing a blanket license for radio and television broadcasting now 
ajpears lo he an administered monopoly. Writers and publishers may benefit considerably from scale economies in 
litigation and administration costs that could be achiev'ed if the blanket license for musical compositions were so 
operated, as is now the case in everv' nation except Brazil. nlOl The combined overhead, negotiation, and 
administrative costs of ASCAP and BMI might reasonably be halved if blanket licensing of perfonTianee rights were 
consolidated. Legislators could then reasonably caU upon the Department to state exactly where it sees workable 
competition emerging between ASCAP and BMI and the ways in which its new Consent Decrees will facilitate tliat 
competition. 
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Michael O’Neill 
Over Ejtoouiv* Offte«r 


The I^onorable Tom Marino June 19, 2014 

U S House of Representatives 
Washington. DC 20515 


Re Music Licensing 
Dear Coiigicssman Marino: 

First let me again thank you and the Subcommittee for the privilege of speaking to you on 
June 10 on the important subject of music licensing lefom] On behalf of BMI's 600,000 
songssriters and publishers, 1 must express our appreciation of the Subcommiilee's concern to 
make sure tltat Uie necessary legal and regulatory changes aie made It is criiicaJ that we have a 
healthy system of compensation for our writers' and publishers' contribution to American culture 
in Uic digital age 

At the conclusion of last Tuesday's hearing, perhaps because the tenns had been used 
repeatedly at the hearing, you asked witnesses, if they chose to do so in writing alter the hearing, 
to "tell nw whufjiVM- fhierprekuioii is of a fait niarkei t wm/rt/m/ to afi-ve mat kef. " Please allow 
me to respond on bchalfofBMI 

In my written and oral testimony, I stressed that songwriters and publishers should be 
paid fair markei xaiue for their efforts, as compensation for when their works are performed 
publicly and also whenever reproductions are made (the so-called mechanical right). 1 used the 
phrase "fair mari<el value" according to its classic definition the price at which an asset passes 
from a willing seller to a willing buyer See Barron's Dictionary of Finance and Investment 
Terms 245 (9th ed ) * Copyrij^tt law creates property rights for songwriters, and songwriters 
should be allowed to license their rights to music delivery services who want to make use of 
those property rights at whatever prices the services are willing to pay. without any subsidy 
and without governmental price controls 

In our economy, most property transactions take place in the private sector, in the market. 
When there are no price controls or government regulators setting the price. I would say that 
buyers and sellers are transacting in \\\t free market. The best way to determine the fair market 
value of any properly is what real buyers actually pay real sellers in the free market As you have 
heard. BMI’s prices arc subject to determination by a federal district court (acting as a "rate coun") 
tasked will) setting a "reasonable" price, which the courts have cejuated with fair market 


Thu Oeriniiivn in lull rca>K "-prlixal nJiicJt undssrlor tsurviw thun ■ witling belter lu a wUlmgbuver U 
K a-vuinuxl Ulnt biitji txivcr and Aclkn ore nilAifial and bttvv a ttaM*«iiuhlc kjiiwvttajgc uf letexout iacLx " 


7 World Trade Center. 2S0 GrmrMieh Siroe}, Now Vodc. NY 10007-0030 (212) 220-3035 Fax; (212) 23(M4SB 
E-Stei: rT>ooMltftbmi.eofn 
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\*alue Bui the court caii only mtempi to estimate fair market value, because a court'dictated price 
IS — by definition — not one that is determined in ihe free market by actual buyers paying actual 
sellers 


As I testified, today some publishers want to negotiate with digital music services in the IVee 
market to set the prices for their songs without tlie constraint of BMI's heavily regulated 
enMronmem If permitted to do so, they will be able to achieve fair market value without the need 
for the court to make any estimate In my testimony. I advocated modifying BMfs consent decree so 
that individual publishers can make use of the free market to set prices to digital music services 
where they think it etTicient to do so. while still using BMl (and its rate court) where single- 
publisher transactions svould be inetTIcieni 

More generally. BMl believes tliat songwriters deserve fair market value for every use of 
their music Copyright law should embody that principle, and any regulation ofBMJ should also be 
calibrated to further that goal 

Thank you again for the care you are taking with this important issue for both music 
creators and the American listening public 



cc Hon Howard Coble. Chairman 

Hon Jerrold Nadler. Ranking Member 

Members. Subcommittee on Courts. Intellectual Properly, and the Iniemei 
Joe Keeley. Chief Counsel 
Olivia Lee. Clerk 
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Jnmpa 

National 

Music Publishers’ 
Association 


Nvc 

Suitfr J75 

VX’Mtiidguin. D(~ ^IINM 
Irl: 20J-5«3.NM»’A (W.T2) 


•1(1 W4I) StrMt 
ft'’’ H<y)t 

NirwVbfkNY llNK>Slt44 
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JiinL-23, 2014 

The Honorable Hownrd Coble Tlie Honorable Jctrold Nadlei 

Chainnan Ranking Member 

Subcommittee on Courts. Intellectual Property Subcommittee on Courts. Intellectual Property 

& die Internet & die Internet 

Washington. DC 203 15 Washington. DC 203 15 


Dear Chaimian Coble and Ranking Member Nadicr, 

I appreciated the opportunity to testily before the Subcommittee mgarding music licensing on 
June 10. I am transmitting two items tor inclusion in the hearing record in response to questions raised by 
members of the Subcommittee 

At the close of the hearing. Vice Chaimian Manno asked « itnesses to pioi ide for the record their 
interpretation ofa "Itiir market compared to a free market." I am pleased to respond on behalfof the 
NMPA's music publisher members and their songwriter piulners w ho have been denied the opportunity to 
pursue their rights in a fiec or fair market 

During the hearing some members asked me to expound on the implication in my testiniony thal 
the value of die music publishing industry has been signilicanUy undercut as a msult of govcmnicnt 
regulation. NMPA recently luidertook an analysis of conlidcnlial financial data provided by our music 
publislicT members Based on diis data, we were able to quantify the current siae of the American music 
publishing industry as well as estiiiiate the impact dial government regulation has had on songwriters and 
music publishers. I have enclosed a onc^page summary of NMPA's findings that I ask be included in the 
hcanng record Wc welcome the opportunity to discuss our methodology with the Subcommittee 
members and slaif 

fliank you again NMPA looks forward to working with the Subcommillce as it conuniies to 
review our nation s coiiy riglil law 


Sincerely. 



David M Israelite 
President & CEO 

cc. Mcmliers. Sulieoinmittec on Courts. Intellectual Property , and the Inlemel 
Joe Keeley. Chief Counsel 

Enclosures; Response to Manno QFR 

Oiie-pagc Summary of Publishing Industry Valuation 
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Response to Question for the Record from Vice Chairman Tom Marino 
Submitted by David Israelite 
President and CEO 

National Music Publishers’ Association 


Q: "tell me what your Interpretation is of a fair market compared to a free market. " 

The term “free market’ means that individuals and companies can negotiate the terms of an 
agreement to exchange goods, sendees, or property - including intellectual property - free from 
government regulation or price controls. Importantly, either party can walk away from 
negotiations if they cannot reach an agreement that they believe advances their interests. Neither 
party is compelled by law to trade with one another; they do so because doing so benefits both 
parties involved in the transaction. This stands in contrast to the current compulsory license 
system contained in section 1 1 5 and the requirements contained in the Department of Justice 
consent decrees that govern ASCAP and BMl. 

In my view, the term “fair marked’ is somewhat of a misnomer. The only tme “fair marked’ is a 
“free market" in which the government is not involved. In the context of the discussion on music 
licensing, however, the term “fair market" is often used to describe the royalty rates that ought to 
be paid to rights holders in an otherwise regulated marketplace. Appropriate benchmarks from 
the free market should be the only evidence considered to accurately approximate terms that a 
willing buyer and willing seller would agree upon. 
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Jnmpa 

NMPA 2013 Music Publishing Industry Data 

Music Publishing Industry 2013 Total Revenue: 
$2,206,204,963 


Sync 

20 % 


Performance 

S27o 


Other 

57o 


Mechanical 

237o 


Estimated Value Lost Due to Government Regulation: 
$2,312,798,524 

Estimated Industry Free Market Value: 
$4,519,003,487 
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TELEVISION MUSI 



LICENSE COMMITTEE, LLC 


July 8. 2014 


Represetualive Tom Marino 

Vice Chairman, Subcommittee on Intellectual Property 
4 1 0 Cannon House Office Building 
Washington, DC 20515 

Dear Representative Marino; 

This letter and the attached enclosure are in response to your invitation to witnesses attending the 
June 10. 2014 Hearing on Music Licensing to submit for the record comments concerning the 
dilTerences between “free markef ' and “fair market value ” Based on the testimony during the 
hearing. I thought the question was fair and thoughtful and deserves a reply beyond my personal 
expertise I therefore requested assistance in preparing a response from a well-known economic 
expert. Adam JalTe Professor Jafl'e has studied the workings of the music marketplace in depth 
In that connection, he has served as an expert economist on behalf of music performance rights 
licensees in both antitrust and federal rate-setting proceedings. Professor Jafl'e has also testified 
before this Subcommittee on patent policy reform 

His report includes a definition of what the term “free market" means and what government 
involvement is appropriate where there are “free market failures ” His paper also includes 
discussions of the terms “fair market” and "willing buyer/willing seller" as used generally in the 
music licensing context and the relationship of copyright law with tire current music licensing 
system He concludes with a brief analysis of the experience with the current ASCAP and BMl 
Consent Decrees and a brief description of what might create a competitive environment for 
local television licensing 

In my view, any music copyright legislation should focus on allowing individual creators, 
without the influence of collectives or other powerful media intermediaries, to negotiate directly 
with die individual users of music at a time when the user can legitimately decide to use or not 
use the music. 

Thank you very much for the opportunity to testify and respond on behalf of the local television 
industry We would be happy to answer any further questions you might have 


(jJi££a/u^ 


Willard Hoyt 

Executive Director, Television Music License Committee, LLC 


1483 York Avsnlie, *20623, Now York, NY 10075 R Phono 212308 9040 
\A» ww televi si onmusic-co m or vwvwtvfnlc coin 




185 


SONGWRITERS GUILD OF AMERICA, INC. 

5120 Virginia Way, Suite C 22 
Brentwood, Tennessee 37027 

Written Statement of the Songwriters Guild of America, Inc. (“SGA”) for 
the hearing record of the U.S. House of Representatives Judiciary Committee, 
Subcommittee on Courts, Intellectual Property and the Internet, June 10, 2014 
hearing on Music Licensing Under Title 17, Part One. 


I. INTRODUCTION 
A. SGA 

SGA is the oldest and largest U.S. national organization run exclusively by and for 
the creators of musical compositions and their heirs, with approximately five 
thousand members nationwide and over eighty years of experience in advocating for 
music creator rights on the federal, state and local levels. SGA’s membership is 
comprised of songwriters, lyricists, composers and the estates of deceased members. 
SGA provides a variety of administrative services to its members, including contract 
analysis, copyright registration and renewal filings, termination rights notices, and 
royalty collection and auditing, to ensure that songwriters receive fair and accurate 
compensation for the use of their works. SGA takes great pride in its unique position 
as the sole untainted representative of the interests of American and international 
music creators, uncompromised by the frequently conflicting views and “vertically 
integrated” interests of other copyright users and assignees. 
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B. General Views Concerning the Subcommittee's Examination of Music 
Licensing Issues 

SGA is extremely gratified by, and supportive of, the efforts of the Subcommittee in 
holding this hearing to examine Music Licensing under Title 17 of the U S. Code at 
this crucial time of change and upheaval throughout the American and global music 
communities. The accelerating shift to digital distribution as the overwhelmingly 
preferred consumer method of accessing music has created enormous new challenges 
for songwriters and composers. Moreover, the ability of songwriters and composers 
to support themselves through income gleaned from the public consumption of their 
musical works has been deeply compromised, particularly by the continued, rampant 
theft of musical works by self-proclaimed Internet “pirates” and the failure of 
licensed digital sources of music to pay fair compensation to music creators at 
equitable, market value rates. These problems must be addressed if the American 
professional music creator community is to survive and continue in its vital role as 
one of the great sources of this nation’s cultural advancement and global influence. 

II. SGA's Principal Areas of Concern 

SGA has identified four principal areas of greatest concern in regard to adequate 
protections for composers and lyricists in the licensing context. These are the 
indispensible needs for: 


(A) fair market value compensation for the use of musical works; 

(B) complete transparency throughout the licensing, use and payment process; 


2 
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(C) full and equal representation of music creator interests in the management of 
any organization(s) legislatively or administratively created as so-called 
“centralized licensing” agents, and 

(D) the establishment of a stable and secure digital marketplace in which the theft 
of musical works is diminished to a level at which commercial interests no 
longer have to compete against a black market economy, the rates for which 
are set permanently at “free.” 

A. Fair, Market Value Compensation for the Use of Musical Works 

SGA is in accord with the views of the Performing Rights Organizations (“PROs”) 
and others expressing the idea that the governmentally imposed consent decrees to 
which the PROs remain subject are severely outdated, crippling the ability of the 
PROs to establish fair, market value rates for the performance of musical 
compositions in digital environments on behalf of music creators. SGA is pleased 
about the U.S. Department of Justice, Antitrust Division's, recent announcement that 
it is opening up a review of the ASCAP and BMI consent decrees. SGA strongly 
believes the consent decrees need to be overhauled in ways that make it possible for 
American and international music creators to realize fair market compensation for the 
use of their works, free from the artificial devaluation of royalty rates that result from 
strict judicial interpretation of decades-old decrees formulated for the pre-Internet 
and digital distribution era. 
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By way of example, the untenable results of recent rate-setting decisions concerning 
the digital music streaming company Pandora, the entire business model of which is 
built upon the exploitation and distribution of musical compositions at rates far below 
market value, stand as a stark example of the need to address the market inequities 
that flow from the consent decrees before further, irreparable harm is caused to the 
American music creator community and to American culture. 

Moreover, SGA also stands side by side with its music community colleagues in 
support of the Songwriter Equity Act currently pending in before both houses of 
Congress (S. 2321, H.R. 4079). This Act would direct the Copyright Royalty Board 
to utilize the “willing buyer - willing seller” ("WBWS") standard in setting future 
royalty rates pursuant to its oversight mandate under the Copyright Act. SGA 
believes that the WBWS formula would likely lead to far more equitable results in 
rate setting for the use of musical compositions, including a long overdue increase in 
the current statutory mechanical royalty rate. That rate has for a decade stagnated at 
the level of 9.1 cents per physical or digital copy made and distributed even as 
inflation and other devaluing factors have advanced at alarming rates. 

However, we would also add that we believe that sound recording owners, as well as 
the creators and owners of musical compositions, deserve fair market value for their 
works, and the pitting of sound recording owners versus creators and owners of 
musical compositions is based on a false presumption that allows the distributors of 
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music to avoid paying fair market rates for both, with songwriters and composers 
suffering deeply unfair financial discrimination as a result. 

SGA is a founding member of the Musical Creator North America coalition 
("MCNA"), and as such, is pleased to announce that MCNA’s “Study Concerning 
Fair Compensation for Music Creators in the Digital Age” will be published soon. 
This study, in its final stages of review by author Pierre-E Lalonde, will shortly be 
available widely on the Internet and in printed form. SGA hereby respectfully 
requests permission from the Subcommittee to be able to submit a copy of this study 
upon its publication. 

B. Complete transparency throughout the licensing, use and payment 

process. 

For close to two decades, American music creators have been assured again and again 
by leaders of the technology community, members of the marketplace of copyright 
licensees, and by its own music publisher partners, that the great benefit of the digital 
age for songwriters and composers is the promise of “transparency.” The brave new 
world of immutable ones and zeros, it has been pledged to creators, will at last put an 
end to decades of obfuscation and uncertainty concerning the accurate payment and 
distribution of royalties. Unfortunately, these promises of full disclosure and access 
for creators in the tracking of copyright uses and the concomitant payment of 
royalties have so far gone largely, if not completely, unfulfilled. The issue of 
mandatory transparency concerning intellectual property licensing and transactions. 
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in fact, is one the Subcommittee should consider as part of its review of music 
licensing issues. Any new or modified licensing system without a requirement of 
complete transparency will still leave songwriters at an impossible disadvantage. 

For the purposes of this hearing, SGA wishes to point out two areas of music 
licensing activity in the digital marketplace that currently require especially intense 
scrutiny if promised levels of transparency are ever to be realized. 

The first category of activity concerns the so-called “pass through” mechanical 
license established under section 1 15 of the Copyright Act (through provisions of the 
Digital Millennium Copyright Act), whereby mechanical licensees of music (such as 
record companies), holding licenses permitting the manufacture and distribution of 
physical copies of sound recordings embodying musical compositions, may “pass 
through” such licenses to digital distributors of the sound recordings. This creates a 
situation in which the creators and owners of musical compositions have no privity of 
contract with online music distribution giants such as Apple iTunes. Therefore, they 
must rely on sometimes adversarial record company “intermediaries” for the 
monitoring and payment of royalties earned via online download usage. To the 
knowledge of SGA, not a single royalty audit of online distributors of music by the 
creators and owners of musical compositions has ever taken place due to this 
licensing anomaly. Under such circumstances, music creators simply do not have a 
mechanism under which they can verify that proper monitoring and payment of 
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royalties by online music download distributors is taking place. This manifestly 
unfair and opaque system should be quickly and decisively rectified. 

The second category regarding the lack of transparency is even more troubling to the 
music creator community, as it concerns a movement away from the important 
tradition of collective performing rights licensing through the PROs that has 
benefited and given protection to the community of American music creators for over 
one hundred years. The trend toward direct licensing to copyright users by music 
publishers of performing rights in musical compositions causes grave concern to the 
music creator community because of the utter lack of transparency in the direct 
licensing process. 

Since the establishment of ASCAP in 1914, music creators in the United States have 
been able to rely upon the PROs for licensing, collection and distribution services in 
the performing rights context pursuant to a one on one relationship between each 
creator and his or her chosen PRO. This system has not only provided music creators 
with the crucial assurance that an important source of revenue will be paid directly to 
them by the PRO, but has also fostered the development of a robust partnership of 
advocacy for music creator rights between SGA and the PROs over the past eight 
decades. 

Music publishers, however, citing the unfairly stifling effects of the consent decrees 
on the ability of PROs to negotiate fair market royalty rates for the performance of 


7 



192 


musical works in the digital era, have recently begun in earnest to consider following 
through on their announced intentions to withdraw their catalogs from the PROs and 
to license performing rights directly. While, as noted above, SGA fully supports 
efforts to revamp the consent decrees in ways that will solve the fair market royalty 
rate-setting problem, it cannot and does not support a solution that will allow music 
publishers to partially or fully withdraw their catalogs, including the rights of both 
American and foreign music creators from the PROs, without formal commitment to 
complete transparency as well as to music creators being granted the full value of 
their rights. 

This complex issue was recently the subject of important correspondence between 
SGA and its international partners in the MCNA and the European Composers and 
Songwriters Alliance ("ECSA") on the one hand, and the two largest PROs - ASCAP 
and BMI - on the other. It is SGA’s firm belief that the views expressed in those 
written exchanges are extremely relevant and important to the Subcommittee's 
examination of Music Licensing issues. SGA will separately submit copies of this 
correspondence to the Subcommittee for inclusion in the hearing record. The content 
of this correspondence is self-explanatory as to the problems and issues that have 
arisen as a result of the accelerated movement by music publishers toward the direct 
licensing of performing rights. 

Moreover, it should also be noted that despite announcements by some major music 
publishers that they may continue to utilize the services of the PROs to distribute 
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royalties to music creators directly, even following the withdrawal of their catalogs 
from the PROs, not a single such publisher has announced that it intends to share 
with those PROs full and complete data concerning the terms of its licensing 
arrangements, including fees, advances and related contractual benefits. This lack of 
transparency will inevitably result in music creators being denied the full value for 
their rights. 

C. Equal representation of music creator interests in the management 

of “centralized licensing” organizations 

SGA looks forward to the opportunity to consider and comment upon any proposals 
that may be forthcoming from the music and recording communities for the 
establishment of a more streamlined, centralized and potentially combined music and 
sound recording licensing system. SGA can state with certainty that in considering 
the merits of any such proposals, it shall be guided by many of the same essential 
principles that it expressed in 2006 regarding the consideration of the “SIRA” 
legislation. These include the sine qua non for music creator community support, 
namely the need for equal creator representation on the governing boards and any 
dispute resolution bodies of any designated licensing agent or agents. In addition, 
SGA will insist that prohibitions against the surrender of rights of creators through 
"letters of direction" will be included in any proposals. This will ensure that the 
rights granted to creators are not easily vitiated by the imposition of marketplace 
pressures by copyright administrators in inevitably superior bargaining positions. 
SGA reserves its right to identify other essential components of any such proposed 
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licensing systems, including a bar against unchecked spending authority by any 
designated agent or agents, transparency in providing data (at no or minimal cost) to 
songwriters about collections and disbursements; timely distribution of royalties; fair 
distribution to creators of unclaimed funds; and to express those thoughts and 
conditions in future comments. 

D. Establishment of a stable and secure digital marketplace where the 
theft of musical works is diminished to a level at which commercial 
interests no longer have to compete against “free” 

The looting of musical works on the Internet has continued nearly unabated over 
almost two decades, during which time the income of the music and recording 
industries (and especially of individual music creators and recording artists) have 
been diminished by as much as two-thirds. Consideration of the viability of new 
licensing systems and rate setting mechanisms without addressing the drastic need to 
curtail online digital theft of musical works is, in SGA's view, a lost opportunity. 

Moreover, accepting the notion that licensed music distributors and services must be 
permitted to artificially depress royalty payments because they must compete against 
black market free goods stands the principles of fairness and the sanctity of property 
ownership on their heads. In considering the viability of any potential licensing 
solutions considered by the Subcommittee, there must be recognition that unless 
additional systems and laws are put in place to control or eliminate theft, no licensing 
scheme can possibly address the royalty needs of the music creator community. 
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SGA would like to emphasize its support of the work of the U.S. Copyright Office 
regarding the potential development of a small claims court system to address the 
needs of individual music creators for an affordable means of rights enforcement. 
SGA looks forward to working with the Subcommittee and the Copyright Office to 
further the discussion of the small claims issue as an important component of curbing 
rampant online infringement of musical works. 

Finally, it is SGA’s understanding based upon its international relationships with 
music creator organizations around the world, that a movement toward 
reconsideration of an enhanced system of “private copying” royalties may soon be 
championed by such groups in the European Community and elsewhere. SGA assures 
the Subcommittee that it intends to keep a close watch on developments in this area, 
and will inform the Members of its views on the issue as soon as the matter becomes 
clearer as to its potential effects on the rights of American songwriters and 
composers. 

V. COIVCLUSIOIV 

SGA applauds the Subcommittee's efforts to examine and consider needed reforms in 
the music licensing area and looks forward to working with the Subcommittee in 
helping to shape a future in which the rights and incomes of music creators are fairly 
and equitably protected. SGA takes note that some of the organizations represented at 
the June 10, 2014 hearing have recently introduced the concept of doing away with 
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the mechanical licensing provisions under Section 1 15. This would be a momentous 
change of a one hundred year old licensing framework, complicated enormously by 
extreme levels of consolidation and vertical integration that have taken place and 
continues to take place throughout the recording, music publishing and music 
distribution sectors. While SGA fully supports the concept of allowing songwriters 
free access to the markets to negotiate the value of their creations, it would ask the 
Subcommittee to consider holding a separate hearing on this crucial issue alone, at 
which the independent music creator community will have the opportunity to address 
the full range of its concerns, including, but not limited to, issues related to conflicts 
of interest and transparency. 

.lune 10, 2014 
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ATTACHMENT 

Correspondence between SGA and its international partners in the Musical Creator North 
America Coalition and the European Composers and Songwriters Alliance and ASCAP and BMl 


Music Creators North America 
European Composer and Songwriter Alliance 

October 18, 2012 


Mr John LoFrumento 
Chl€f Ex«cutiv 0 Officer 
ASCAP 


One Lincoln Plaza, New Vortc, NY 10023 


Re: Request for Information Concerning Direct Licensing of Performing Rights 
Dear John; 

This request for information is sutimitted jointly by Music Creators North America 
(Music Creators NA) and the European Composers and Songwriters Alliance (ECSA). 
which have recently formed an ailiartce to protect and advance the rights of music 
creators throughout the United States. Canada and Europe. Together, Music 
Creators NA and ECSA represent national music creator organizatkins and their 
members from over thirty nations, all of which organizations operate independently 
and solely on behalf of music creators and their heirs. 

As you are well aware, a situation has recently arisen that is causing enormous 
concern to music creators throughout the world. Multi-nationai and local US music 
publishers have begun expanding the practice of licensing US performing rights 
directly to copyright users, bypassing the US performing rights societies. We 
believe that it is at best undear that such music publishers have the rights to do so. 
especially in regard to works already exclusively assigned to foreign societies by 
music creators, issues that we are fully investigating. Such direct licensing deals are 
completely opaque to the composer ar>d songwriter community and in addition 
undermine the exclusive assignment of the performing right that Canadian, 
European and UK music writers vest in their PROs. Much of what we do know about 
these arrangements is based upon what has been gleaned from the transcripts 
produced In the DMX litigations, which revealed through sworn testimony that 
certain music publishers may have received substantial, up-front financial benefits 
(among other advantages) that were neither reported to r>or shared with their 
affiliated songwriters and composers in that instance, and poteotiaily m many 
others. 

it is our further belief that the DMX deal in particular —and direct performing rights 
licensing deals in general-* threaten to seriously diminish (and have already 
diminished) the value of performing rights in the US, causing the toss of tens of 
millions of dollars In US performing rights revenues to music creators. Our concern 
over this trend is heightened by our understanding that the Sony/EMi Music 
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Publishing Group, whose combined catatogs we believe represents well over UDiry 
percent of the US music publishing market, has apparently informed the US PftOs 
(including ASCAP) of its intention to remove all new media rights from the societies 
starting on January 1, 2013. We are extremely concerned that this action alone will 
finarvcially eviscerate the ability of the PROs to continue functioning as the 
guardians of songwriter and music publisher performing rights interests as they 
have for the past full century. If the vertically integrated broadcasting/music 
copyright entity Universal Music Publishing Group were to follow suit, we fear that 
me US performing rights collective licensing system — established in large part to 
provide security to music creators could completely collapse. 

We are aware of the complexity of competition laws in the US. and that certain 
sensitivities must be observed in ensuring that the anbtrust laws are properly 
observed. We are. in fact, carefully examining those taws and their potential 
application to the formulation of solutions to the issues we face. Under any 
circumstances, however. It is clear that no law exists to prevent tiie disclosure of 
basic factual information concerning important aspects of the direct licensing issue, 
including the potential effect of direct licensing on (I) the rights and incomes of 
music creators In the US and elsewhere; (il) the ability of the US PROs to function 
effectrvelY as the guardians of US performing rights for creators: and. (Mi) the 
ability of music creators to achieve the transparency necessary to properly oversee 
the licensing of their rights and the coltection and distribution of their royalties. 

The following questions request information from ASCAP regarding how the removal 
of certain rights from the organization, for the purpose of direct iicervsing by music 
publishers, may affect the organization and the music creators affiliated with it. 

1} Can you provide a list of the direct licensing agreements already completed, or 
anticipated, that have resulted in the removal of rights from ASCAP m the last five 
years’ Can you provide an estimate of what percentage of ASCAP's repertoire has 
been affected by these deals? How will this affect the ability of ASCAP to effectively 
operate as the representative of US performing rights on behalf of music creators, 
especially if the trend continues? 

2) What is ASCAP's view of how the practice of direct licensing will affect the rights 
and Incomes of music creators in the US and abroad? More specifically, how might 
direct licensing of performance rights by music publishers rather than ASCAP affect 
transparency*-that is, the ability of music creators to monitor the licensing of their 
rights and the proper and accurate payment of royalties? Does ASCAP have any 
ability to assist or represent Its music creator members In securing the information 
they need from their respective music publishers regarding the details of any direct 
performing rights licensing agreements secured by the publishers, so that proper 
royalty payments may be monitored by creators and inappropnate cross 
collateralizations against advances can be avoided or corrected? And how. if at all. 
does ASCAP intend to communicate to its music creator members information 
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concemfng future deals involving (he direct licensing by music publishers of 
performing rights now administered by Che organization? 

3) Do ASCAP's affiliation agreements ween its music creator members and foreign 
societies impact the atMlity of music publishers to directly license performing rights 
In a work on behalf of individual music creators, or the ability of such music 
creaters (or heirs) to demand that ASCAP license rights and collect royalties tied to 
the "writer's share" of such work on their behalf, whether or not a music publisher 
licenses their share of such work directly? 

A) What policies or procedures are in place to prevent an ASCAP music publisher 
board member from remaining on the board when the company he or she 
represents removes, or proposes to remove, a substantial portion of works or of 
specific rights in such works from the soaety, giving at least the appearance of a 
conflict of interest with respect to both ASCAP and its music creator affiliates? Is 
there any prohibition in place that would prevent ASCAP from providing 
independent legal counsel for the music creator members of its board, the specific 
role of which would be to ensure that they are fully apprised of the legal rights of 
music creators on issues of conflict with publishers? 

ASCAP is a signatory to the CISAC Professional Rules for Music Societies approved 
earlier this year, which stipulates as an important, overarching principle that every 
CISAC organization must "conduct its operations with integrity, transparency and 
efficiency " It is our concern that ASCAP's abiiity to fulfill these obligations may be 
deeply compromised by the recent actions of music publishers regarding the direct 
licensing issue, and chat the onswers Co the above questions will assist the music 
creator community in understanding the facts behind the current challenges 
presented by the direa licensing of performing rights in the US> We are hopeful 
chat the framing of solutions will flow from a greater understanding of the full 
circumstances surrounding these serious problems. 

We look forward to receiving the reguested infoimation and any additional thoughts 
you may have on the matters raised above, and to discussing them with you. We 
would greatly appteciate your substantive reply to this letter prior Co October 31, 
2012, and we thank you for your kind assistance. 

With regards, 

Aifons Karabuda Rick Carnes 

Executive Chairman; ECSA Co-Chalr: Music Creators NA 

c.c. Paul Williams, ASCAP 
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ECSA Members 

: jT^ouit naiitancg oTi.'Brtiui^ . t-n f, ^ .. ri i ;it^i 

Mustc Creeiors North Amerfeo Members 
Songwriters Guild of America 
Songwriters Guild Foundation 
Songwriters Association of Canada 

La Sociiice professionneile des auteurs et oes compositeurs du Quebec 
Screen Composers GuiM of Canada 


5120 Virginia Wav. Suite C22 Brentwood, TN 37027 Phone: <615) 742-904^ 
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A S C A P 


lithM ^ Li«ltWM»(llO 


Jtmufy 10. 2013 
VlAiiUill 

^ridcinifitf wntwriicfwiilii nwp 

RkkCvnes 

(>ClMur. 

Music Creituni Norih Aineyica 


VUFmMil 

olfiam kjfah«*4wjxlf..p 

Alfons Ktfftbuda 
Executive CheintMut, 

Europem Cemptiicr and Soagwriicr MUiince 


Kc. Jftaiucrt for InfocmMion Conccniimi Pif«1 IrtfOTIfK orpCTffHmlM 
Dear Rick and Alfetts: 

Please accept my apologies for (he delay in rttpunding Id your lener of October 2012 
AlthcNftgh ^tnir leoer, as entiiled. seeks infotmaiiofl on direct liccnstng, ymir letter also 
seeks infotUMlkm legarding the witbdnMa! of rights i^ih respect to certain "New Media 
Transmisskmt.*’ As the latia topic was acheduled for diacuirion at ASCAP's icceni 
October and December 2012 Board meeiinis. I was somewhat constrained in replying 
until that topic had been fully vetted. Accordingly, in order to give you ■ complete reply, 
we waited until alter the conidusioa of those meetings. 

At the outset. let me say (hat ASCAP embraces your orgnotzaiions* missions to represetu 
nnaic creators and tbeu heirs; and second, that 1 do regret the coofusitig nature of recent 
press coverage coocemmg both the issues of direct licensing and (he withdrawal of 
certain ''New Media" tights. 1 hope that this letter may serve to dispel some of this 
confusion as well as clanfy ASC<^'s pasitum. 

ConittaiBla ai ASCaP vis-a-vis Pitta iicemiae bv U S Puhliahen 

ASCAP devotes ItKlf to achieving (he most efficient, cost cITrcltve means of licensing 
and dimribuiing ihc maAimuoi royalties we enn to our members. Indeed. .ASCAP has 
achteved an admimshalivc operating ratio of 1 IH, one of ibe lowest of any performing 
right organutauon i*'PRO*l tn the world; and this acbevement b despite certain 
coiixraims tinpoaed on ASCAP by iu coraeot decree or the Amended Secuod KinaJ 
Judgment rAFfT) PurMiant to Anicte IV of AFJ2. 'ASCAP is hereby cruoined and 
rrsirained horn: « • • (Bl Limitini^ restricting, or interfering with the right of any member 
10 itsue. directly or thmugb au agent other than a perfonning ri^ts organizaliou, non* 

aMCRICAN pnetmr vvo^tiomihs Al.TIKlR'ifc rt»lM.I?»HMLS 
,ve AflW4»^iWKwi*>rVM KYUVri 

nisiiatn r*f i 

a'«s vm 
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lifOit IV Mean. OmtsJt Kambtida. ciMl*d. p4g« 2 

eKcUis)^ lioenset lo musii; UMrs for righu of public pedbnnaiice.* In ihoit. ASCAP 
inttv txx interfete witli any itieinbcrK* choke t<» itceme iliicctly. Morcv\-cr. as you know, 
(he |xmcr lo issue a direri Ikense. bese in ihe United States, U typtcaily held by a 
publisher, either by reasun of that publisher's owitrrslup of the copyrii^i in the musical 
work, or by reason ofau (aiomiislniiivcor othet cotUraclual relationship ipving that 
publisher legal conrrol over (be lioeneing of the underlying musical work. 

ASCAP iK r»oi privy lo mrai)' or nwst of (he terms of the coniracis between publislicrs and 
ihcir odioinisiercd or controlled pubtiahers anct/ur wntert, nor docs ASCAP, os ■ third 
party to such contracts, have any stonding (o enforce rights in these contiacts ASCAP is 
only informed as to wluit cnilly » the comrulling oi adminislertug publisher aiki the 
worics which fall under the uontraci. 

DMXJ>irec( Licenm 

With respect to the dirvcl Ikerutes which certain ASCAP and BMI publishen emcred 
will) the entity now known as OMX, ASCAP shares ui the rrustratton Ihat certain 
publiahm openly decided to license with DMX at raics, which had the rici etTect of 
lowenng the rale which ASCAP (and BMI) now ivceive for a blanket Iketise to their 
respective repertories, ikm ocherwi.te directly licensed. Nonetheless, the decision by 
cenato publUhers to licenfie directly was theii own lo make, and one with which ASCAP 
could not imerfeiv. Botii BMI, and (beu later ASCAP, sought In rate court lo obiaiii a 
higlKr rate Uian DUX was willing In pay either of Ihon. Ui lighl of (he diitct Ikciises 
Neither BMI nor ASCAP wa^ able to prevail, losiead, DMX's *'raie,’* (o which certain 
publiriiets agreed, was ruled by boili me courts as the appropriate benchmark; and. the 
Second Circuil for ilw U.S. trouit of Appeals ctrafirmed (how nilingi. 

Further, bccousc of the tequiremeni in our raipccCivT coiucnl decrees that US PROs, like 
ASCAP and BMI, license similarly siluaied useni "sunilarly.** Che outooiiK of the DMX 
case has required that ASCAP and BMJ offer lower rates lo all suppliers of 
background^orcgiouod tmnic. Whether those publishers which engaged in direct 
licensing iirucceded to dlairibuia those ruyaltka lo ihctr ootUracluaJ partners, 
adnunisteiod publislien and writers, ts a oonlractual maner between those parties to 
which ASCAP IS MM privy and does rioi have standing to inquiie. NotwithsraiKling (his 
lack ot' inaighl. wr believe, that overall, royally receipt* in aggregate both lo ASCAI' am! 
BMI, and the duect I'tcenseci, from all these types of services will he lower going 
forwrard. 

Constraints vis»a»Yu DMX and forcum wtilen 

On ihr specific issue of wbetker DMX could obtain horn BMPs publishers the right lo 
license directly Ibreigo afllltaied writen" rights, the BMI DMX rate court ruled that BMI 
and DMX could rely on a publisher's lepsesentatioo that it lield those rights. ASCAP't 
(rial followed the dMision in BMI's trial, and thus. ASCAP was legally constrained in iU 
ubillly to challenge those nndings. 
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rtvr oct of direct IkCDsing reporuv) lo • paniculor music i»er should be considered 
«e|Mr 8 le snd upon fn>m the nci of wiilxlnwing ccrum h 0 hu Hi rcpetiory for ocnaiu 
atteguries of nuiaic usen. Here. I cuo confirm thnt ASCAP’a Hoard, corepnsod of half 
^^Ti 1 en (utd half publishers, has allowed for the possibility of the withdrswaJ of cenun 
digital |H»blic pciibnnonce rights to pcriTiil oennin types of non>ptiblic pcifbnnancc righb 
(0 be licensed or "bundled*' in tandem. I most emphasise to you iheae reflect a narrow 
caregory of righra for a defined set of music users These categories of New Media 
public perfonnonce rights, - if withdsatvn from ASCAP. include those New Media 
services » which require, in addition to a puMk perfontiaocc right- ( I ) a reproduction or 
mechanical license (e.g.. Rhapsody. Spoiify); (2) a license for the pubhc perfonnance of 
a souisd recording (e.g., Slacher); (3) a syncluoniaalion liceme or odier license assoctftied 
vt-iih the uiKlertyiiig musical composition for sbortdbmi music videos and sudkivisual 
coitienr upload^ by users (e.g., Youl'nbei; or. (4) a license lo Irerutmit music via a cloud 
locher type service (ff.g.. iTunes Match, Anuizoit Music). 

ASt'AP will continue to license and diitiibuto royalties for the many prominent ortlinc 
and mobile services not included in these categories^ including but not lunilod to long 
fonn, utidiovisual streaming services, such as Netilix, Hulu, and Amazon VOD 
«idro on demand). In addition, any *‘New Media tranirnission*' &er\ices that are 
operating lunler existing licenses wiUi ASCAP will not be affected by the willuliawal 
unlit the expinitiau nf their ongoing ASCAP licenses. 

You have expressed concern that rite 'M'Hbdrawai of rvghis'* will 'yinancia/fy eW.tcemre 
/V abiUtyvfPROi lo vctttinvt fMKiwnmzvs the %u<trttUmi 0f o/KiintisU 

putiUhfr per/orming rif^s /wrresrs” (qumiug your lelter at page 2). At this point in 
lime, it i» important to emphasize here that overwhelmingly, Uie vast nudoi'i^' of 
ASCAP's neiirty SI billion in revenues 08.5% or more • tie not touched by these 
narrow categories for which New Media I ransnilaMon lioemtng iight.v were widtdrawn 
or may he withdrawn. Moreover, any muiie user that ii eligible for a ‘through U) the 
audience** tinckt ASCAP's consent dixree is expressly prccltKlcd from the scope of rights 
that may be withdrawn, nils means, by way of illustnuon, duit A$CAP will continue to 
license and colkci for all other public perfomtance rights, including performances on 
ladio. aatelliie radio, television, cable, and ihoae mediums* activities onliiw (l.c.. the 
website and mobile platfomt activities of these broadcaat radio and Icicvtaion lulions. 
cable programs and cable operators) as well live perfotnuincea and any New Media 
services not aflected by the withdrawal of rights. 


Ibe policies and procedures applicable to the modifleation of an ASCAP member's grant 
of rights for certain New Media Trensmbsions are set fonh in Section 1.12 of ASCAP's 
Compendium, available at 

diicurngntv t:QniDendium-Qf-ASCAP»Rulc»-Rcgulalioi>s.ad« . 


ASCAP also will eonirnue to license and drslrihufe royabics for all New Modio .sen iccs 
4 tQ behalf of membtm ivho have not wnihdrawn their wurlu from the ASCAP repertorv . 
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ConstmtntsQn Withdrawal Qf Pofeign AfillUua in the U.S. 

Ijistly. as A rrsuh of il)c mociing of ASCAP*s Baard in December, an Impoctani poiM of 
clAriOcoiioit >vos added to Seeiioii 1.12 of the Compeodium. with itaiwct to I^Neign PRii 
memben alTilUied with ASCAP for the U.S.. they will be prenimed excluded from hq 
exercise of withdrawal of rights for New Media TransmUskiiu unless authority to die 
contrary is provitkd. The newly added text to the Compendiuro shall read (hat any 
ASCAP Member seelujig to wiihdmw rights in a work in which a writer ot publisher 
afTiliaied with a foreign PRO has an interest in that work *‘ movnor wMkfr^' that 

Trtmsntissiinu^ unltst an d until the h^emi PRO mtnibtr Aar complied with /hr /■Win o1 

rht fivtla PJIO 10 if I iwfm/wsto giwi-JBtcf ro iuLh u wu/nP-oww/ ' 

lEinpliasia added 1 

Oucsu'ons Po-Mcd 

Vour lencr posed a series of four sets of quesiMnis. While it is my hope that much of 
what hu been set forth above responds coniexiually. in large part, to your questions, we 
will endeavor to provide some more specific answers wlierc we can. 

Qlsawfl.Ssijff 

ASCAP cannot pros ide you with a list of direct licensing agreomenla ‘’alieady 
compined*' lor the simple reason (hat unless they luive betni made public through court 
procure* or mherwise, such as wu die case with cenain ASCAP publbheni which 
entered drrcit licenses with DMX. these agreements are coofidential. pivprietary 
amngensems between an authorised publisher atul a music uaer Thus, while ASCAP 
may be notified of a direct llccose. it ia not at liberty to dwcloic its exisience to the public 

You have naked what percentage of ASCAP's repertory lus been ofiecied and how it 
might affect the ability of ASCAP to operate eCreciiv'ely As noted above. U)e vast 
maiont) of ASCAP's licensing activitiev and resulting in neatly $1 hillioo in revenuct 
last year, or At prcsciit 9S.5H of which, remain unalVccted 


tfucaUBoSaif^ 

You have mked what ASCAP's view is on tlw practice of direct liconciug s allaet on (he 
rights and incornea of mu*ic creatOfs in the U.S. aiul abroad, and its impact on 
itanspaKocy with regard to the payment of royalties. As noted above, and again here, (be 
vast majority of ASCAP's licensing activities, and associated revenues will remain 
unaffbeted. To ilte degree that ASCAP can provide irinsparancy for its inembm.who 
ntay have withdrawn lighu for New Media Trwsmissioiii. ASCAP's Board has 
auiburized ASCAP to ofTer ’’hMi: onice** services Ibt processiug any New Medli 
Tnuvimisdon royalties, which rnay have been direct!)’ licensed, using ASCAP's 
diu^vitcs and interfaces that are intended to be as Kaneparent as possible, and accessible 
diicctly by all ttwmbers via theu online ASCAP Member access accounts. 
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You ho>c also asked whdlicr ASCAP has ibe ^ability to assist or represent Us music 
creator members io securing the information they rve^ from theit respective music 
puhUsItfTs regarding the details of any direct performing rights Ucetising agreetneots 
secured by publiahcr.’i. so Tiial proper royalty payments may be mouitoitd by creators and 
inappropriate cross coitaieralizations against adv-ances can be avoided or correciedV** 
(quoting your letter ai page 7 ). As diseuwed above. ASCAP is not privy to the 
coniravnmi retuiinns bemeen publbhcrs und odministeted publUhen and writen. 
including whetlier advances may or may not be cross collaieraJt7jeil and if so to whai 
CKtem Therefore, it follo^^ that A$C^ uould not be in a poiiUon to provide such 
mioniiatlon. However. ASCAP's Botnd has authorized ASCAP to offer *‘back office” 
processing services tor the distribution of New Media Tnmanuasion royalties whieb may 
have been directly licensed by publiihen. To the extent that ASCAP is asked to and 
docs render sue!) services, ASCAP iiiieiuls to render (hem at the highest levri ol 
iiurvparency as potaible. 

Lhiartitm Srt 

You have asked generally about the aniliaiioA agreemenu of foreign PRO cnaior 
members wMi ASCAP and to wluu exieoi it impacts the ability of presumably ASCAP 
music poblisliers to license perlbnning rights directly on bduilf of these creator niemben 
or allow these foreign PRO members to demand that ASCAP license (heir “writer's 
^lare,** regardless of whether the ASCAP puhlithm seeks to license diiecliy. 

VYith retpect to ihe issue of withdrawal of rights of foreign PRO members afTitialed with 
ASCaP (ci the U.S via tlietr ASCAP publishers, based on explorwory discussion) wriih 
levctal foreigti PROi. ASCAP*s Roard decided that the rocsi cautioua approach was to 
adopt a pfcsumpticMi tlui such a withdrawal for a foreign PRO mcmbci by a U.S. 
publisher may not be efTeetuated unless supporting docuaventation is provided. As for 
tltc 1 ighi of Lf.S. ASCAP publishers u> licenie directly, this again remains a mimer of 
contractual relaitons to which ASCAP is not privy. Moreovei, as aho diacussed above, 
ASCAP is coBitraiited by its consent decree from inierfering in aliempts by Us meinberv 
to Ikenae directly. This has been (he cose for decades now. In some cases, our 
publuhcn believe that a direct license may be the only opporluniiy a writer member has 
10 have his or her creation exploited, and that is a choice reserved to these contraciiial 
parties [n any event, we cannot interfere with Use e.xercife of (he exercise of these rights 
by inn members 

in tins ihtrd group of questions, you have also asked whether ASCAP could intisi on 
livonsing a foreign PRO member's writes share • via ASCAP. and notwithstanding an 
effort by ao ASCAP pubtiaber meoiber to license the publisher share directly. There are 
two answers to this. The (im. as with many other questiom ihai you hav e nusevi. tesu on 
the precise contraciuai relation berween the foreign PRO writer member and tbe U.S. 
publisher, and again, that U a lelallottship to which wc are not privy. Presumably, if such 
a contractual relationship prohibited direct hoenaing. the parties to that coniraci could ao 
inform ASCAP and w« would notate our records accordingly Tbt secood Is how U.S 
Copyright Low operates in ihisconlcxL Unlike other junsdictions. to (he extent that a 
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Music Creators North America 
European Composer and Songwriter Alliance 

October 18, 2012 

Del Bryant 
President and CEO 
BMI, Inc. 

7 World Trade Center 
2S0 Greenwich Street 
New York, NY 10007-0030 

Re; Request for Information Concerning Direct Licensing of Performing Rights 
Dear Del: 

This request for information Is submitted )ointly by Music Creators North America 
(Music Creators NA) and the European Composers and Songwriters Alliance (ECSA). 
which have lecenCly formed an alliance to protect and advance the rights of music 
creators throughout the United States, Canada and Europe. Together, Music 
Creators NA and ECSA represent national music creator organizations and their 
members from over thirty nations, all of which organizations operate independently 
and solely on benalf of music creators and their heirs. 

As YOU are well aware, a situation has recently arisen that Is causing enormous 
concern to music creators throughout the world. Multi-national and local US music 
publishers have begun expanding the practice of licensing US performing nghts 
directly to copyright users, bypassing the US performing rights societies. We 
believe that it is at best unclear that such music publishers have the rights to do so, 
especially in regard to works already exclusively assigned to foreign societies by 
music aeators, Issues that we are fully investigating. Such direct licensing deals 
are completely opaque to the composer and songwriter community and in addition 
undermine the exclusive assignment of the performing right that Canadian. 
European and UK music wnters vest in their PROs. Much of what we do know about 
these arrangements is based upon what has been gleaned from the transcripts 
produced In the OMX litigations, which revealed through sworn testimony that 
certain music publishers may have received substantial, up*front hnanclai benefits 
(among other advantages) that were neither reported to nor shared with their 
afTHlated songwriters and composers in that instance, and potentially In many 
others I 

It IS our further belief that the OMX deal in particular —and direct performing rights 
licensing deals in general- > threaten to seriously diminish (and have already 
diminished) the value of performing rights in the US, causing the loss of tens of 
millions of dollars in uS performing rights revenues to music creators. Our concerr^ 
over this trend is heightened by our understanding that the Sony/EMl Music 
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Publishing Group, whose combined catalogs we believe represents well over thirty 
percent of the US music publishing mar1<et, has apparently informed the US PROs 
(including 6Mt) of its intention to remove ail new media rights from the societies 
starting on January 1, 2013. We are extremely concerned that this action alone will 
financially eviscerate the ability of the PROs to continue hjnctioning as the 
guardians of songwnter and music publisher performing rights interests as they 
have for the past full century. If the vertically integrated broadcasting/music 
copynght entity Universal Music Publishing Group were to follow suit, we fear that 
the US performing rights collective licensing system — established in large part to 
provide secuntv to music creators — could completely collapse. 

We are aware of the complexity of competition laws in the US, and that certain 
sensitivities must be observed in ensuring that the antitrust taws are properly 
observed. We are, In fact, carefully examining those laws and their potential 
application to the formulation of solutions to the issues we face. Under any 
Drcumstances, however, It is clear that no law exists to prevent the disclosure of 
basic factual information concerning important aspects of the direct licensing issue, 
including the potential effect of direct licensing on (i) the rights and incomes of 
music creators in the US and elsewhere ; (ii) the ability of the US PROs to function 
effectively as the guardians of US performing nghts for creators, and, (Ml) the 
ability of music creators to achieve the transparency necessary to properly oversee 
the licensing of their rights and the collection and distribution of their royalties. 

The following questions request information from BMI regarding how the removal of 
certain nghts from the organization, for the purpose of direct licensing by music 
publishers, may affect the organization and the music creators affiliated with it. 

1) Can you provide a list of the direct licensing agreements already completed, or 
anticipBted, that have resulted m the removal of rights from ASCAP in the last five 
years’ Can you provide an estimate of what percentage of ASCAP's repertoire has 
been affected by these dealsf How will this affect the ability of ASCAP to effectively 
operate as the representative of US performing rights on behalf of music creators, 
especially if the trend continues? 

2) What IS ASCAP's view of how the practice of direct licensing will affect (he nghts 
and incomes of music creators in the US and abroad? More specifically, how might 
direct licensing of performance rights by music publishers rather than ASCAP affect 
transparency— that is, the ability of music creators to monitor the licensing of thdr 
rights and the proper and accurate payment of royalties? Does ASCAP have any 
ability to assist or represent Its music creator members in secunng the information 
they need from their respective music publishers regarding the details of any direct 
performing rights licensing agreements secured by the publishers, so that proper 
royalty payments may be monitored by creators and inappropriate cross 
collateralizations against advances can be avoided or corrected? And how, if at all, 
does ASCAP intend to communicate to its music creator members information 
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concerning future deals involving Oie drect licensing by music publishers of 
performing rights now administered by the organizabon? 

3) Do ASCAP's amiiation agreements with its music creator members and foreign 
sodeiies impact the ability of music publishers to directly license performing rights 
in a worn on behalf of individual music aeators. or the ability of such music 
creators (or heirs) to demand that ASCAP license rights and collect royalties tied to 
the "writer's share" of such work on their behalf, whether or not a music publisher 
licenses their share of such work directly? 

BMl is a signatory to the CISAC Professional Pules for Music Societies approved 
earlier this year, which sbpuiatcs as an important, overarching pnnctple that every 
OSAC organization must "conduct its operations with integrity, transparency and 
efficiency/ It is our concern that BMI's ability to fulfill these obligations may be 
deeply compromised by the recent actions of music publishers regarding the direct 
licensing issue, and that the answers to the above questiorts will assist ttie music 
creator corrwnunity m understandiiig the facts behind the current challenges 
presented by the direct licensing of performing rights In the LiS. We are hopeful 
that the framing of solutions will (low from a greater understanding of the full 
circumstances surrounding these serious problems. 

We look forward to receiving the requested information and any additional thoughts 
you may have on the matters raised above, and to discussing them with you. We 
would greatly appreaate your substantive leply to this fetter prior to October 31, 
2012. and we thank you for your kind assistance. 

With regards, 

Alfons KarabuOa Rick (Barnes 

Executive Chairman: ECSA Co-Chair ; Music Creators NA 

CCSA Hambers 

Music Creators North America Members 
Songwriters Guild of America 
Songwnters Guild Foundation 
Songwriters Association of Canada 

La Societe professionneile des auteurs et des compositeurs du Quebec 
Screen Composers Guild of Canaoa 


I 
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D«otfrb«r 2013 


IXMr AtfOf«ijndftlCk: 

OicsM ixciiia tlwdilayinour nttpunss toyour r«qu«n/or inIpfirMtkiM UnUnI Octotwr 20. 2012- TIhc 
wiMthei on (he CiiiCoost of (he Ui. porifCubrhr unfevorettie durl^ the week when ojr reeponce 
was due. and latn alraW we were cajiht a Kttte oH (uard by ihe sevetdy of Ihe Impail n hmer 
ManhaiUn where UMfi offkes are localed. i am pleased to be able to tell you that our New vork 
nfflres are ore^ aeain open tnr hurinesa, and that all of our New Yort>baseO emplovoes are wfe. We 
are doing evefylhlng w« can to continue to serve our writers and pofalliliers during the recoveryc 

Please aLsn arrepr niir sincere appreciation for your effom in machinf out to us, and for your 
o*tan(Ution‘s careful and thoughtful consIflcratJon and ddigcncc In tryrng to understand the ttuaUan in 
the U^S. re'are^ to dirert Keens' ng and hghrs withdrawal rtmt seem« to he a popular topic for the rnuie 
prirsi in recent weeks. Pleese understand that BMI takes very seriously Its respomibllty under Itre 
CSAC ProfrssiorMl Rules thet you refereiKe at The end of your letter, and weirnmet the opporrundy to 
try to esplein its perspective on these mattert. 


Pifit Ufiislrw n Ifw L.S 

As yon have pnkkedotit in ynur letter, rompetitlork taw and rrie operationi nf the U.S. PAO.s differ horn 
oiher terrilorlev BMI operates under a Consent Decree (e compete and ecctrate but inofficle copy of 
which is attached henetoi. Punuianl to Arride hr(A) ot the RMI Cnnuint Decree^ RMi cannni refine tn 
allow As nttmlMft to anlei jntoBnon*cu UMvedireitNctiise wRh ainustcuset rnakk^diracl 
performances to the puolic ai the United States, aruj DMrs afTHIation agreements (current fbrms of 
which are eiso attached} eapressiy set torth the right to imt«> kiU) diria ilcanies a-nd Itie riMonsiblity 
of affRates to notify BMI with respect thereto. 


As you knoWfAUcuscomarv tntheU.S. foraongwHterstoassiipi their copyrights to music publishers 
and/or to enter into co oublrsNng ur admwuslratien agrecmunls will mus<L pubihhers. Pursuant la 
those agreenencs, the music pubishw H usual y authon'red to ikwnse artd admiruftwr the writer's 
ir.t»rBst In the musical work In line with this custom, arul consistent wRh BMl's obligations under its 
Consent Decree and the provisions o* Its affMaiion agreemencs, it fbliows that hMi would recogmte a 
(Tract itoense from a music publisher loa mude user as valid lor both trw music pubAsher'i own 

rva»uriKecaHM,ai> 0 («e«iicni»Mt.Nii<iwi\ YT iMet4Q39 pipaaoioo ewptpaacMaM 
e-Mal. 

«(L 
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ptrrforniiniifighlkltai'tf «intl UitfstiAre uf Uiu wiii«f($| it repreMUti. Siici! Uiemustc nolBMI, 

is rhe licensor tr the case of 9 dim:} license, the writers share in the rovalies^om the«Kplc)t»nor)ot 
the wuik uiRfcn Uic direct keiuc wuuhi Huw fiurti Uiv puliHshcr and not Trorr DMI. and loyalty 
nis^ibiii'rons would be govemsd by the arrvisions o^the aeteerrcat between the wrrter(s] and the 
mustc publisher, not ine writer's dfiltiobon sercerr»»nt with BM. 

Asyou also know. d'fertlicensingintheU.S srwt a new phenomenon. Indeed, wtiheBMlnronsY 
builevcs in (Ik; value and eirkamcyo^ioleclyvo Utensina luriitany ufgw iuiluriu«s.tlicrcarocurLiirily 
insfanre^ where a pub ishec might decide, at lu nwn dLscrerlnn, that a drect hcenae R in the bet! 
intcreiu of (he publisher end its wriicr(s|. If, for eumpic, you ore a rights owner whose music fs no*, 
often perfermed, a HIrec» llrenw that Indudes a proinlte of irtrriw.tad itaaga by a r..jstoiTTer fhar Oops not 
nead access to the rut of the BMI rapirtolre could be one such InstanCft, 

The BMI/PMX H aw Use 

With respect lu the DMX rale c^es referenced fn your letter, anti the BMi rate use with DMX hi 
pani: Jlar. there are two aspects worth notirtg dMi oeheued. and stnenuoutly arguso «! that 
pr{M:aedir!g,chatindrvidualdintrtiiCRrueAarr«redirtobvfihlX were not proper banchmarts for 
determining the reasonable vofue of 0 HMi blorkct Hcense for Its entire repertoire As noted In (he 
prmHous paragraph, them may be any numoef ot reasons why an indiytduat rights owner tray make an 
informed oecJslon to enter into a diiecl license aiic may valiw thal license in a maorer difterervjy timn 
a PBO would value a blanket license to the worksolitscaleclivamefnberihip. BMI believes that the 
dirvtl kvnsu and IfntcOflec'.ive livuroe are Iwuentiiefy UiflinciH products and one shtruid riu( be u>vJ 
to assess the re»wn#bh?nc$s of the other Vhfortur«teiv. Bhnfs mte court detenniried that the uniform 
rate for thu dirua Iteunwa biet DMX itntured I'itu with some music pubisfiury in '.he U.S. consciiuted the 
bJdsforaratebenchmarkforthevalueofaVorfhe rights owners represented by BUi Thtswasthe 
concliAian aueri Ifot^h mariy other BV rights owners expressly rejected the uffvr ofenlerirv into a 
direct ncensc with DMX. 

Second, being well-aware ol the deferent waysin which performVsg dghu are held arul licensed in 
let rKuricp ouLade of the* b.S.. itf/h toned the Issue of wliethcr DMX'sdired keiises iiiicludinii lb dltLil 
b'rense with Sony) r,ovefed the water’s share of royalties tnr performances of foreign works by DMX. 

The 6M1 Rate Court hcMthai OMX was entitled to rely on a publisher's reorcsentatianthat Kcontrols 
the writer^ share to foreign works, ttere Is the actual text from <110 courts decision: 

"The pOftJtt drspute whether direct iMnu crtdn datmaC by DMX for per/ormorrots of 
/ore/gu works ItctiHttJby BMt Otfooqh on og^eetnent w^th 0 fotreiQo oer/orrnfng nghu 
sodery shouta oe presu.iwf to /nefudr rhp warer 's snore M oddirfon ro iha pubiitKofi 
Shaft. OMl pruposn (Itat only iht pubhshtt ’1 slMfre be irK l>j<M urftsi DMX ptovkied /I 
with etdtfence tnor rhe wftfof\ sha*e was mtemfrd ro be dfreepy fkersoti. benuw them 
ii o ytnefoi urrtcr terWry whePicir puMstwrx have the fyht to wrevllr luxinr ufoaisa 
writer's share. DMX proposes rtiot the wrrfwr's ibore he credrfed yoless 8 Mt U notified 
by the /ore/pA society shat the dirvet tfeeme does not cover ihe feoter^ ihatt. In Its ptt- 
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trial br/v/. DA4X xtaois ihot ifsn putiHiimn huve tspten/med uf H tnct Ihef /lOW Ox rfghL 
ro fjrant OMX permitstor. to perform Tite foret^f) wrften ' works. {DfAX Br. a? 63,'. The 
Lrlot teib/ffuny tetfeali tri0< -StN^y, oftvt efilttifttf /Cs t/jrrci (ktrtit wiU\ DMK teiJfeietitfO 

to HMi Oyoi h host ti\f n^Ar w frimoto o dIrKT Ikfnse on tfetioffofboOf theU tfomesffc 
ana foreign writers, and B*4I orxepted those represemathea. (Tt. iA COS-OS*;. OIN4X 
sftouHi diievrse enHted to rp/y on the reprcsentotions it has rece>vfd from pubhsherj 
In fjrnitnsusnees where such pemtisKion Is nor assumed as a matter course. BMI 
should a«eet OMX% rcprtsen lotion that n has m fact open wtomed. “ 

Our roadlr^ of This dectsion k irisi DMX was #nt*iled ta roly on the 'opiowDution frwn pub>iahcrv 
With respecT to torc’gn works, one 8MI was compelled to accept those representations ss wetl. the 
court did not rule on the veiactty of eny such represenlitloos, however iirid It would scum ts leave 
open the possibIKt/ thoi the rights owner of i foreign workcooKt cMller^ge the reprrsnn^cion. flo the 
exieoTThar It U detennlned that performances of any lom'gn works were not properly covered by the 
direct l!ccrttc{or that the writer’s share k not so covered). BMl shoukl oe paid for any such foreign 
tvofkion beheif of the foraijtn writers urvderrhe OMX AFBl license crediting lofTHda. BMI la prepared 
to work ivllli DMXenU/or (he U S. puUlshurk on your buheir to ensure thatyoui members receive Uie 
perlomarKf royalties that they ere ertti’Jed to receive from BMi.i 

Wahls Wilhdnw/al 

With respect to the Issue of tlse nglits wttlirirawals tliai yon reforenen *0 yottr letter, RM| respects the 
interests oi oiiT alAl'iates :b seek tairrerrunerationlartheexploitdifonoi Ihetr musical works. BMI 
matnt«>ns that, through collective ilcerssing, DMI can deliver fair remuneration thtrugh the 

esUfatshmeni of nrasanatsa rates tar perturfning right liiiwses with our cusLorws, Uw admlnistralfon 

of tlnne Uccises wtth tire bcnefil uf ttw aconomies of scale Inherent it* '^epresentirxa ‘arse amount of 
ranartnire. and^hnslly, thetimHv dKtrivrrinn of reasnnahle myalriftt forthe performances w« Itmtvtn. 

BM> tibo rwcugnuus, liuwwiir. Uiui Ilwru Itus twuri cunslunt duwMwatti urevsufc on llw bhNtkul kLcrifeu 
tales esrabiKheil b*/ the US. PftOs for rhe js^ 0 ^ their respective repertoires {see, for examale, the 
recent pallt'on by iniernec musk, lerwtcc Pandora sacking lo lower thu r&ics Uul k would pay to 
aroircr U-S. P«0) UMi also apprecotes the signif cant time, evfwnie. and tmrertainry nf rate court 
litigation. Although we firmly believe that the solulion for publishers h not to trove away from 
collectively (iceiipng, but rather, to collectively support imorovemetits to the current process> we canr»ot 
force our vtslor on nRhls holcets or foot them lor oufsiiinp aiternatnms 

At the same tkne. wc r»co|t«ice tnet altwratlves to our bUnkec llctnsecould lubstjrtnhly alter both the 
«^i artel business rmatlonshlps and expectations amonit the 0-S. ^Os at'd rhetr resperrive writers and 
musk- puMistwn. as w«M as the luiulgrt PkOs wkli whom ws have entered kiUt recioruial itpieMitlahot' 
asreemenis. While it liour hope Utai will noibetl>ecas«, we do appreciate the coiKems that you are 
»vpresifins on behalf of your members Ax such, we welcome the opportundy loiomniettce a 
mcarilngM dialogue with you a/iil your membef s and our affiliated music publishers In ordet to ensure 
dtac 4MI nn rootlntin rti «ef\'e yntirmurual interesriinffirienriv and Affoc. 1 hrR^. 
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witti rhew thous^tx in rOnd, lum lo m«> ^p*ritit quit^iinnt In vfltv 


You h«vB requested a tiscoft^n djre<t icimtirig gAresments atreaav corripieced orantidpeTfO 
Ihaihiive resuRtw in U«o Ktriuvdlitrri^ihrrpin out reptiiloitu^in UieldJl flw Pfoujii} 
undersiard tfiet, auuminf you are reternns to direct iicenunp aBreements VYhere a &MI afr*ire‘:e 
tfccldos io Kcense a irMuit user dei>cttY. m oppo&oc to diteci Ikenstn^ that ulco> place pursuant 
to a ORhtswithrtmwai. there are hurwlmds, not tnouMoat. ntwch direct iirenvu, many i»t 
which were Riantcd try iiidividiialcampcncrs and/or smallei minicpuainhersfor irdividuoi 
wnricf nr .tnulter mtahigs and for sperHir uteis Armidingly, we dn rat beDeve that it is 
pracllcdl, appropriate or potentiaUy even retevanl. ID produce such a iHr 

Addinotviily, due tn the nature of inat*Y ot nhete direct licenses, KIls Impnsobte rn assess the 
impact that they have or 9Mk s ahliitylo effectively operate at a representative of U^. 
performing rights 5oY« music iisefsessent aHvhfndtheirtiiefifmuslcToTbaTwaiichthevMn 
secure via a direct licenM This otoviausly has a slghi'lunl imped, on BMI's ability to ficense 
these customers, but 'TiAy be eiu i«iy aopropridte and in the best mterests ol the muse coMtof s 

on wnosc behah the direct license was issued. 

Aho, some n^its owners have imenikrnaUy sought direct Hcensihgopporninilies where music 
uaers nave retrained from uitnc their music Y Its use would give r^se to the ab^gatJons 
uccompanyid^ a pro's blanke'. liucibe. In .nsKiy lushs. both in the U.5. «)ii4 f broou. Uu's has 
opened up an oppoitunltv for rnisic crea»rs to receive royalties from pedarmances that 
wouldn't oifurrvdye havu octiKred. 

T^ese examples clearly artec OMI'&abilfty to Icense these eMotoitadons. but R would not be fair 
Ui wy that Itiey have necessarily had a negativQ Impact on our ability to aflectivefy operate as a 
representai«enrU.S pcrforminghghtsonhehatfofmuslct'eators. We believe we cdn and will 
continue lo do so with the vest majority of our customers for the benefit of both the domestir 
»nd foreign writers, and the music publishers, that wc represent 

On ihnnIhiL' hand, we rerogmre fmt ifsn dtrMTlirnrwes •nthn (IMX matter may or mnre 

tclcvanl to your inQuhv, rvol because they were direct kcnscs, but because of the mpoct that 
they hxvA had on nwering PRO rates for rom isardal barkgmunri music service^;. We ako 
'aCognize that the tsSua of rights Wkl<idrawalscoud have an Impact on the utility of I he blanket 
ilrens* upon which the martetp ece has refed lor efficient and effective Hcenslng. M such, we 
welcome the opsortunlty to d'seuss the OMX case and the bnoadar queslor of ngms 
withdrawal with you in greater dul«ul at your uonwinence 


* Wr* lie the queitions m yo^ r lMr« ara ciracied ts ASC/>P. we stsunae you meant ihate to be a reeled to dM. arto 
wnftave artstvered Ihrn acCO’dirgiy^ 
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2 You Nmv >rKitiie<l 05 to dM'‘s view of fiow tfw orocrK* of Otrocf {presiimoMY <o (N# 
oKiUrKl of bo*Ji inidJtMmirfdtrecl ticomlriK, iiswvl ak In Uvu itirtuxl of nghUwllhdrawab)wiM 
affoct tfve incemos nf musCc crearars in rt« and ab^oae, 1*10 Tn paiticular. how It 

(ukiittji Ui UunMtwoiicy and Uw ubihly U) moallor Hcunairv w^d tho protMM and acci<ral« 
paymom of royMtiot, Qenenliv. w« bellevo that the tttcfest5 of nrtapc piiol*5h0n and music 
(jvators (iuid iiKkcd, on wcl olt^ncd when It comm to oblwriNtf 'air ivmuneratruii fur 
rapiniritiorH of thin r musical works around rhe world, aoil we expert thar we wMI cont niie to 
work together lo onsura that wit' contin at to ba the cast Wa may be abk to assist our wntor 
member by nbtalntf>g the Irdormanrw rh*y need from fhwr respertnm muc-r ptd)IKrter 5 
regarding the details of any dirtct pc^fottrlnK rients kcemlng arran8<itt)CfTts and *Jtc royaitlti 
payithi^ to thR writers wlili respect thereto indeed, music oubPshers mav welcome such a roie 
tor BMI to the urtent that It may ease their burden to report and pay 'oyaltles for thrvcHy 
licensed performances to sonewnterv i udtier. if 6MI Is retained to admimstei of ^ct licenses 
on bahali of a music acbffsher atfillata as some recent reports hawi suneited, we wiH be In in 
even better position to e-isurB Ifiat our writer afnaates remain well'infonned as 10 tlie rebrvani 
tSecaai ol any at these direct licenses. 

3 . You heve as<ed whether alfballon agreemenls with music creators end [reciprocal 

repfesentaTto^agretrr>enis] withforeijm societies Impact Theabkhvof musTcpubUsnenfnerrtef 
iiitudtCuLiihwrtMts. WfUiivspv(.lluU 5 .wsrrkx ndl'saflHhitiunuKtvvrmntlswKlillswrlUrsgwe 
BMI the iaht to Pcense the writer's interest in their musical worlts, subfea to thee right to erne* 
Into non cxdusive direct Irceroes. This a also lAW fur BMI's ufRInKten i^icctiirits with its 
puhibhers. it |c otir expererve that g Is usua ly the music pobUsher That enters into a direct 
iiccnstr^iugrceiTcnt wdh u user on behalf of itialf end the songwolcrls) it represents. In this 
regard, tiv spedffc terms of the prtbiishmg agreerTreni hetwee*! tV writer and the music 
publoner wiH control the relationship and tne eoikty ot a pubMsher to dkecTly license a writer's 
WOOt 

Wtrh respert to tnmign wnrxs for wWrh RMI obtains the rtf or tn liceme such wruts t.nder 
'eciprocoifeprcMinLaliona&reernerTb with fu reign Mite Hex. the ebililvof e publithui lodlrecUy 
Icenae me musk creeto's' intefest in musical swjrtti depends on that foreipn writer's ano that 
muxii pubihiurr'a t^estmenu wHh wadi ulhe.' and Uw (oiwign suefety While it might be 
diffkdt tor DMI (due to Its Consent Decree. U,S competition law and the recent DMX decision) 
zo Inclepersclent iy assert its right tc licence the writer's Interest in ■ foreign wors w respective tif 
what Ihc musk pubMsItst hos purported to grant under a direct Iccnsc. d docs not necessarily 
follow that BMI would oe pmdudno fmm rioing so If, *1 fart, BMI. through Its mrgvnrai 
reprcscnuilon airecmcnU with foreign socieifoi. and not tlie music puoibhcf, has it*e ri|»tt to 
Urm'sethe writer's inreresT in the wn<H(s)- We would weknmeyota support in helping to clerifY 
this tttueUon so that we am wrauri dial 8M< b fulilllii«| your members' cxpeelaiiont. 
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flwiili/ou»e«in fCM renchfaig .>ul it> B.VII fix iUpu>MJtf..liv«on lUttsv We h>uk furmenJto 

contin jinc the dlscuuton «vi:h you a*>d our niinic ovbMher 'Wmoeo to rt^ jtv that BMi U Jdequete^ 
servli^g berfll(A(e». and Ihe foreisti tnvrnbctk and e^Mtukj tlNti.l;uvi: uniruklcJ Ihvir 

pB'^fmirvg f^Kts'm thft U^. to BMI. 


Rtflards, 
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The Honorable Zoe Lofgrcn 
US House of Rcprcscnialncs 
Washington DC 20515 

Rc: Music Licensing 


Michael O'Neill 

CKWt Eioculiwf Officer 

Juiii; I?'*. 2014 


Dear Congresswoman Lofgren. 

During the June 10 hearing on "Music Liccnsiiig under Title 17 — Pan One." >ou made a siatcmuni 
concerning BMI's "rccord^high rc\cnues" in 2013, noting that BMI reported a 50«pcrccni increase in 
rc> cnucs smcc 2003 I did not ba\e an opponunit> to lespond and would like to pro\ ide some inforroaiion 
that sheds light on BMl's revenues and places them in die proper context 

BMI's revenues hasc certainly grown in the lost dccadc>plus This g^o^^1Il is a direct result of two 
factors: (a) BMI's successful cfTorts (o dricrsifv its revenue base, and (b) the dramatic grow th of micmational 
re^ cnucs. Our concern, however, is that this grow ih disguises the fact that our songwriters, composers and 
publishers arc not receiving fair market value coinpciisalion for their work spccificalb in the digital media 
space. 


BMI represents the rights of our writers on a global basis, m every market Where BMI once 
depended on traditional broadcasting for the majorilv of its revenues, we currenlK collect license fees 
from a vast nrrav of industries, including not only broadcast radio and television, but satellite radio, 
cable television, cable sv stems, mobile and liitcmct new media services and a diverse mid growing 
range of retail cstablislinicnls. including bars, restaurants, night clubs, dance studios, retail chain store; 
and the like 

However, BMI's largest growth of revenue bas come from sources that arc outside of die United 
States Intenialionallv , BMI's ivvonucs from overseas markets have made up an incrcasutg share of BMPs 
public pcrfonnmicc royailies in roccnl v ears. growing from 22% of total BMI rev enues m 2IKI3 to over 31% 
of total revenues m 2lti3 This growth rcncci.<ian increased use of Amcricati music overseas, but also the 
higher value given to the work of our songwriters idiroiid as comptired with the value given domcsticallv^ 
Over the past Ml vears. our songwriters and BMPs domestic revenues have struggled to keep pace with 
inflotion bul overseas, wo have grown revenues bv almost 12% per year 

Tlvc Songwriter Equitv Act (H R 4U7S) would address this issue bv perroaung BMPs rate court to 
consider the rates paid bv digital scrv ices for the parallel sound recording public performing right, currently, 
our rate court is prohibited by die copyright law (17 U.S.C. I I4(it) from even considering such 


' In other countries, pcrfomiaiicc ngjtls in sound rtconiings arc considered "ncighboru^" riglils. a right of 
rvmuncrotion diat is not the sanK* as "authorship" nghls granted to songwriters under cup> right. The performonoe 
riglu in niusic«il vvoiks that BMI licenses is vKwed intcnialionally as hav iiig at least equal if not greater value dmn 
neighboring riglits for record labels, since sound recordings are biiill on the utidaK ing musical compositions. This 
opproach nxcgm/cs die undeniable fact that ilicrc can be no sound recording w iilioul on undcriv ing musical 
composition 


7 World Trade C«nl«r. 250 Qnenwnclt Slieei NewYork. NY 100Q7-O030(?12t 220-3025 Fai 12121 2204456 £-M»i> 
mofteiaftbrni cum 

4 H— »»p> il »■■«>< O— iflk 


!► 
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rales. We believe ibm the rates that arc currciUl> barred from being introduced in our rate court reflect fan 
market value because ihcv arc set under the willing bu>er/willing seller standard 

Nothing III the Songwriter Bquilv Act tuandates that peribnnance rights bo adjusted upward It is 
ciiiirclv withui the discretion of tile court to give significant, little, or no weight to ev idence of these fair 
market value rates BMI believes that when presented witlt this sort of evidence that iscunvtUlv barred from 
considcrnltoii. our rate court will have the infonnation ttcoded to fiiinil its mission of replicating the rales dial 
a willing buverand willing seller would negotiate 

The Songwriter Equilv Act could, ihcrcibro. be inslrumcnla) in addressing the disparity we sec 
todav between the rov allies received for commercial uses of sound recordings as compared to the uses of 
the undcriving words and music (the undorl.ving work BMI represents) Thnidisparitv is marked in the 
relative rales paid b> online music users, where the dispaniv can run as high as l2-to>l m favor of sound 
rccorduigs This is conlrno to mtemalioiial practice, as outlined above and. we believe, runs counter to 
what IS fair 

Given (as vou noted ai the June id hearing) the conlniuirig migration from sales of recordings to die 
stieaining pcrfoniianccs of those works, it is all die more critical that die creatom of musical works receive 
fair compcnsaiiofi from this growing market 

In short, we acknowledge. proudK. the work BMI has done to grow revenues on behalf of the 
creators we represent This revenue growth, however, should not bo read to suggest that creators arc 
receiving fair market rales for performances of their work, pamcularlv for liilcmct performances Given thai 
dll* Inienicl will increasingly be the main source of public pcrforaiances of iuu.hic, iI is critical that music 
ticensingon that plalfonn beset at rales Ihaicnii sustain songwnlers over the long tenn 

In conclusion, thank you for your interest in music licensing and for rccogni/iiig that sonuwnlcrs 
like Lee Thomas Miller, whom vou heard Icslifv last week, should be fairtv compensated for their 
crcalivitv 



Michael O'Neill 


cc Hon Howard Coble. Cliaimian 

Hon Jcrrold Nadlcr. Ranking Member 

Members. Subconimiticcon Courts. Intellectual Propcrl> . imd (he Internet 
Joe Koclev, Chief Counsel 
Olivia Lee. Clerk 
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June 10, 2012 


Chairman Coble, Vice-Chairman Marino and members of the committee, it is a privilege 
to submit the following testimony for the record in this important hearing on music 
licensing. 

Future of Music Coalition (FMC) is a national nonprofit education, research and 
advocacy organization for musicians. For thirteen years, we have observed changes to 
traditional industry business models, informing artists about what these developments 
could mean for artists’ ability to reach audiences and be compensated for their work. 

FMC supports artists having a choice in how they exploit their copyrights, as well as their 
ability to take advantage of the innovations that help them reach potential audiences. We 
arc cautiously optimistic that the ongoing review of current copyright law will result in 
recommendations for updating the Copyright Act that serve the interest of creators. To 
this end, we will outline criterion that we see as necessary for improving conditions for 
creators within the context of Title 17 of the Copyright Act. 

As we have described in previous written testimony before this committee, ongoing 
technological shifts have reshaped how music artists and rightsholders create music and 
bring that music to fans. Though it is true that the larger industry players were not able 
(or willing) to respond to the digital disruption at Its onset, nearly every participant in 
today’s music marketplace are utilizing existing and emerging technologies to realize 
their goals. Even the major media conglomerates have pivoted to a place where the 
majority of their business is digital. Independent labels and publishers are servicing 
music users — such as digital services, and ultimately, fans — on an impressive anay of 
platforms. Individual artists now have the ability to publish and perform music to a global 
audience with the click of a mouse or swipe of a screen. Yet despite the many exciting 
transformations within our sector, there remain numerous fiustrations that limit the kind 
of growth that would encourage further investment in music and those who create it. In 
this testimony, we will describe existing tensions and remark on the basic values that 
must inform any attempt at reform. 


2 
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Music Licensing, Broadly 

FMC has weighed in on the state current music licensing with high degree of specificity, 
most recently in the form of comments to the Copyright Office in their Music Licensing 
Study.* We are also participants in roundtable conversations about potential ways 
forward, which will hopefully inform the work that this committee undertakes in the 
months to come. There are a number of areas that Congress could address in legislation, 
and there are currently several proposed bills that focus on specific adjustments to 
existing law for the benefit of various parties. FMC believes strongly that the goal in 
optimizing the Act for contemporary and future realities must be in line with Article I, 
Section 8 of the United States Constitution, which is silent on the matter of 
intermediaries, but clearly empowers Congress to make laws that incentivize authors to 
benefit the public. 

FMC believes that music licensing and the copyright laws that give it shape should 
encourage the following: 

1. Transparency and leverage in compensation stractures 

2. Artist inclusion in music data standards and management 

3. Artist access to communications platforms 

4. Unifonnity in rights 

1. Transparency and leverage in compensation structures 
The current trend of direct deals between rightsholders and services raises many 
questions about transparency and leverage for the broader class of musicians and 
composers. There are recent deals between Clear Channel and the major labels (and a 
couple of independents, including Taylor Swift’s label) to compensate for over-the-air 
plays at a percentage of overall revenue. In addition, there is the preference of major 
publishers to negotiate digital performance licenses directly. With each approach, there is 
a clear danger of the marketplace being tilted to favor just a handful of power players. 

‘ Future of Music Coalition Comments in Music Licensing Study, United States Copyright Office Cong.. 23 (2014) (filing of Casey 
Rae, VP for Policy and Education, Future of Music Coalition). Web. 
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Rightsholders often make the argument that direct deals establish a higher floor for 
compensation, but may end up being a race to the bottom. Take for example the deals 
made by the bigger labels with Clear Channel to pay a portion of revenue for AM/FM 
broadcast.^ In no way are these deals a substitute for a full public performance right. First 
off, they leave out all perfomiers who aren’t signed to the label under such a deal. 

Second, there is little chance for anyone but the biggest labels and biggest artists to get to 
the negotiation table. Third, such deals aren’t at all transparent. Inasmuch as we even 
know the terms, there are rumors that the provisions trade some compensation for over- 
the-air plays in exchange for lowered rates around digital streams. If (and some would 
say when) Internet radio overtakes terrestrial broadcasting in listenership, this means that 
“fair markef’ webcasting rates may end up being lower than those currently negotiated 
under the statutory license. Lastly, there are legitimate concerns that such arrangements 
are a backdoor to payola-like practices. 

There are similar concerns about music publishers and digital music services. While the 
ability for publishers to remove partial catalog from Performance Rights Organizations 
(PROs) have been rebuffed by the courts, there is the ever-present possibility that the 
biggest music publishers will withdraw all catalog from the PROs, leaving just the 
smaller publishers and non-commercial broadcasters covered by the blanket licenses 
offered by the two PROs operating under consent decrees. Again, the case is made by the 
bigger publishers and their trade industry representatives, that direct deals will raise the 
floor for compensation overall, particularly if these deals are allowed to inform rate- 
setting in the courts (or arbitration, as is the preference of the publishers). Whether this 
would be the actual result of eliminating the consent decrees is doubtful. More likely is a 
further fracturing of the licensing marketplace to the competitive disadvantage of 
independent publishers, songwTiters and smaller broadcasters. The impacts would be felt 
well outside of the Internet and satellite radio marketplace, which is why the Department 
of Justice must exercise caution and restraint when reviewing the consent decrees for a 


■ 5fc ’ (1 li'drner Music Group and Clear Channel Announce Landm-ark Music Partnership, CLEAR CHANNEL (Sept. 12, 
2013) web; see also Clear Channel and Fleetwood Mac Sign Landmark Revenue-Sharing Agreement, CLEAR CHANNEL 
(June 12, 2013) web (marldng Ihe firsl directly negolialed performing righls parlnership belween a radio company and 
an arlisl). 
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possible amendment. 

Eliminating the rate court in favor of an arbitration process also raises concerns. 
Arbitration proceedings are typically sealed and do not create a record or precedent, a 
move away from transparency — unless the rules around arbitration include mandatory 
public disclosure. 

There is still a need for artist intennediaries. PROs and SoundExchange in many cases 
represent the only leverage individual songwriters and performers have in rate-setting 
proceedings. We wholeheartedly agree with both camps that artists deserve to be 
compensated for their work at a fair rate, but we would strongly urge this subcommittee 
to look beyond rate determination standards and consider the frameworks under which 
artists are paid and through which services can quickly and efficiently perform catalog 
for listeners. Transparency and leverage for artists within these structures must be at the 
forefront of any potential solutions, followed closely by what formulas are most likely to 
grow the legitimate digital marketplace. 

We extend our concerns about transparency and leverage to interactive streaming, in 
which artist compensation is complicated and uncertain. Within the current licensing 
framework, recording artists signed to a label are compensated based on what is in their 
contract. It seems safe to say that individual artists — even highly successful ones — are 
unlikely to make much money from these platforms, as compensation is held against 
recoupablc costs and may already be quite low based on the artists leverage at the time of 
signing a contract. For songwriters, there are issues of audit rights, an issue that has been 
brought forw'ard by some parties in the Copyright Office Music Licensing inquiry.^ From 
our vantage point, we see the stark difference in compensation and licensing between 
interactive and non-interactive services as troubling for the long-term sustainability of the 
digital music ecosystem. 


'‘U.S. Copyright Office - Music Licensing Study.” V.S. Copyright OJftce -Music Licensing Study. U.S. Copyright 
Office. II. d. Web. 1 0 June 2014. 
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We are sensitive to the desire of some independent artists and labels for an “opt-out” 
option within statutory or compulsory licensing schemes. However, we also identify with 
the arguments put forward by the independent label trade group the American 
Association of Independent Music (A2IM), which has called for an expanded statutory 
license for interactive services to ensure that indies can compete on a level playing field 
within on-demand platforms like Spotify and Beats Music. By all available metrics — 
Billboard charts, Grammy nominations, global demand — independent music represents 
an essential and growing sector. However, the heavily consolidated major labels 
consistently inflate their market share in order to obtain large up-front payments and 
equity stakes in emerging digital music platforms. This places independents at a perpetual 
disadvantage in terms of licensing and investment. Artists, too, are affected, as they are 
typically last in line for compensation and have next to no leverage within the rate-setting 
process for interactive services. As FMC states in our own Copyright Office filing: 

■‘FMC considers supporting the expansion of a statutoiy license for sound recordings on 
interactive music sendees for the reasons of clear and transparent creator splits and direct 
payments. We do, however, recognize that in an environment where on-demand listening 
continues to supplant higher-margin transactions such as downloads, that there are manv questions 
regarding tlic return on investment in the creation, distribution and promotion of recorded music. 
We believe that some of these questions can be addressed by integrating higher -margin 
commerce — scarce goods and other unique opportunities — within existing and future access 
platfonns.’" 


Congress should consider enacting an expanded statutory license for interactive 
streaming. This would present an opportunity to establish equitable and direct payment to 
musicians, as well as allowing services to more efficiently obtain licenses. Currently, 
negotiations for major label catalog takes an average of 18 months and a tremendous 
amount of up-front capital with no guarantee of reaching terms. More efficient licensing 
would allow services more room to innovate new and enticing ways to deliver music to 
fans, and get artists paid more quickly (and hopefully directly). It may be possible to 


' louve, David. 'Innovation at the Edge: An Investigation of Music Licensing Efforts and the Process of Opportunity 
Development.’' Davidtouve.com. Washington and T.ee University. 22 .Tiily 201 2. Web. 09 May 2014. 
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construct this system to include opt-out provisions under an extended collective license; 
at any rate, Congress should closely consider how to narrow arbitrary technological 
distinctions between streaming platforms in order to establish a more competitive 
marketplace built on transparency and efficiency. 

2. Artist inctusion in music data standards and management 

Future of Music Coalition is on record in support of voluntary global copyright registries 
and/or authentication databases as a means to reduce frictions in the digital music 
marketplace and more efficiently compensate creators for various uses of their work. We 
also support metadata standardization to streamline these processes. 

We wholly endorse the approach described by Jim Griffin in his testimony at this 
hearing,^ particularly his call for inclusion for the recordation of copyrights and a broader 
availability of information about ownership and other data: 

'‘Performers, featured artists, background artists, writers, editors, translators, owners and all 
associated with a copyright should be included in efforts to record and enumerate copyright 
infoimaLion because ihev ofleir have remuneration and aLLrihulion rights, and they can help 
elucidate ambiguous information. Much as we do with land ownership records, w’c should 
welcome any claim related to any work.” 


While there are a number of such databases extant or in development, they are either 
lacking in accuracy or depth of information or are to one or another extent proprietary. 
The Copyright Office offers one example of a publicly searchable rights database, but 
some of its records are incomplete and not always available online. 

Any comprehensive registry system or systems would benefit tremendously from 
metadata standardization, as would commercial platforms that sell or provide access to 
music. There is still much work to be done in fixing metadata — the information that 
accompanies a sound recording file and is delivered to download stores like iTunes and 

Testimony of Jim Griffin before (he House Subcommittee on Courts. Intellectual Property and the Internet. 1 13th 
Cong. (2014) (testimony of Jim Griffin). Print. 
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streaming platforms like Spotify or Pandora. Metadata includes things like perfonner, 
composer, record label, and release date, but it could also include useful information like 
production and songwriting credits, which music professionals depend onto encourage 
future work. 

Better data on the input side and enhanced functionality and interoperability on the output 
side would alleviate many of the existing frictions in the music licensing space while 
pointing the way towards potential solutions for other copyright sectors. The government, 
including the United States Congress, should encourage all parties to work towards a 
comprehensive, globally workable database (or databases) for music, with unique 
numerical signifiers and improved metadata standards. 


5. Artist access to communications platforms 

It may seem that we’ve solved the problem of access for creators, but high-quality and 
affordable broadband Internet service — a critical resource for music entrepreneurs — 
remains frustratingly out of reach for many. At the time the National Broadband Plan was 
published in 2010, around 100 million Americans lacked access to broadband Internet in 
their homes. Where broadband Internet is available, users often have only one or two 
choices in providers. Prices remain high for wireline Internet service, and just a few 
companies control the rapidly growing mobile space."* High consumer prices for 
broadband can also impact bow much money consumers have to spend on legitimate 
entertainment offerings. An absence of competition is also a factor in the lack of 
incentive to build out to more communities. This encourages telecommunications carriers 
to enter preferred partnerships with well-capitalized companies who can afford to pay for 
premium access to subscribers — it’s easier money and requires no new investments in or 
improvements to the existing network. 


^ See. Liiurii Ilouslon Simlhimiim, cl til.. Audio: By the. Numbers, Pevv Research Center tor Kxcellence in 
Journalism, available arhllp:/7sUileol'lhemedia.org''2012/iiudio-hovv-far-\vill-digiliil-go/aLidio-by-the-nLimbers/. 

Mobile and olher Iransporlable digital devices are experiencing strong lislenersliip growth, with as manv as 40% oi' 
Americans currently consuming music through a digital device and projections for 2015 double that figure. 

Iniportaiitlv. the amount of people using a mobile device to consume online music in an automobile doubled from 2010 
to 2011. 
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Musicians and songwriters know payola when we see it. Currently, the FCC is 
considering rules that would establish a “tiered” Internet service, which would allow 
Internet Service Providers (ISPs) to create a fast lane for content providers that agree to 
pay a fee. While this may make good business sense for the telecom and cable 
companies, it would be devastating to entrepreneurs and innovators in music and 
elsewhere. ISPs should not be allowed to pick winners and losers in a free market. 
Products, services, innovations, songs and ideas must be allowed to find their audiences 
without undue interference based on business or political preferences. Who on this 
committee has not used Twitter to reach your constituencies? Where will the next Twitter 
come from if the flow of information is controlled by just a handful of gatekeepers? 
Congress must support an Internet where creativity and commerce can flourish in a free 
market. Clear rules of the road for ISPs that allow any and all lawful online content to 
reach end users is the bare minimum to promote American competitiveness for future 
generations. This is not a partisan issue, though some would seek to make it so. It’s a 
small enterprise issue, an innovation issue, a global competition issue and a free speech 
issue. It’s also a music issue, and that’s why we are raising it today. 

Concerns go beyond the currently debated Open Internet proposals. Last year, AT&T 
announced a “sponsored data” scheme in which the company would charge its 
subscribers for data overages engendered through the use of the services and applications 
of its preferred partners. While such activity may be permissible under even recently 
overturned net neutrality rules, it illustrates how competition and clear rules of the road 
are necessary to innovation online. If ISPs are allowed to pick winners and losers among 
applications and services, artists may find themselves locked into structures that don’t 
play to their economic advantage, thereby frustrating a key incentive of our copyright 
regime. 

We urge Congress to consider issues of broadband competition and openness as it 
examines issues around copyright to ensure that the incentive to create, innovate and seek 
remuneration remains viable for all artists and entrepreneurs who use the Internet. 
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4. Uniformity in rights 

There is currently much talk of “parity” in the music licensing space. While generally 
FMC has been opposed to “one-size fits all” solutions to licensing issues, we do 
recognize that the current system offers unfair advantages for some, while limiting 
opportunities for others. Above, we referenced the recent decision by the Department of 
Justice to reexamine the consent decrees that govern two of the three 
songwriter/publisher PROs. 

In recent comments filed before the Copyright Office, ASCAP claimed the consent 
decrees are no longer necessary at all. Echoing separate comments filed by BMI, the 
organization also recommended that if the consent decrees remain, they should be 
entirely reshaped to allow the “bundling” of licenses beyond just public performance 
uses. This would allow the PROs to offer mechanical and synchronization licenses 
alongside those for public performance. The PROs cite efficiency and the need to be 
globally competitive as reasons for these tweaks, hut if s clear that they also want to 
expand their own businesses. 

Meanwhile, recent court decisions have favored Internet radio company Pandora in 
arguments about royalty rates and whether major publishers should be allowed to 
withdraw partial catalog to license directly to services. (Publishers’ reason for wanting to 
go direct is to achieve higher rates than those set by the courts when parties fail to reach 
common ground.) On the rate-setting issue, the court largely sided with Pandora, scolding 
ASCAP for heavy-handed negotiation tactics. Ultimately, the rates stayed where they 
have been (1.85 percent of revenue, as opposed to a scheduled increase to 3 percent 
sought by ASCAP). 

As to the standard for determining rates, the publishers and PROs prefer a “willing seller, 
willing buyer” approach, which is what labels and performing artists have for sound 
recordings used on Internet and satellite radio. 
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Songwriters are likely caught in the middle. On one hand, the consent decrees shaped the 
member agreements at ASCAP and BMI, which most songwriters find fair. (These 
agreements establish 50-50 splits between publisher and songwriter/composer for 
performances of musical works). If the consent decrees were eliminated, songwriters may 
find all the leverage for the licensing of musical works falling to just a few major 
publishers that can dictate what innovations can come to the marketplace and how writers 
get paid. Which is to say, eliminating the consent decrees (or amending them too far) is 
something of a Faustian bargain. Creators should not be forced to trade transparency, 
leverage, and direct/equitable payment for the mere possibility of rate increases. 

Music services should also be nervous. The consent decrees were originally put in place 
to curb the anticompetitive tendencies of ASCAP and the publishers, which in the 1 930s 
and 1940s had a monopoly on the licensing of music. Without these limits and the 
blanket licensing allowed by the consent decrees, it is unlikely that AM/FM radio would 
have ever gotten off the ground. And, considering that over-the-air broadcasters only pay 
songwriters and publishers (but not performers and labels), this would have meant that 
countless music creators would miss out on a key revenue stream. Internet and satellite 
radio services obviously want to pay the lowest rates possible, but apprehension about a 
post-consent decree world raises concerns for other reasons — namely, the ability to bring 
catalog to music listeners quickly and efficiently, grow the legitimate digital market and 
pay creators. 

A bill currently before Congress, the Songwriter Equity Act, would accomplish many of 
the publishers’ goals with regard to performance and mechanical royalties. It doesn’t go 
as far as to eliminate the consent decrees, however, which is probably why the National 
Music Publishers Association has been putting pressure on the Department of Justice 
(DOJ). 

For its part, the DOJ should proceed with caution and not simply cave to the demands of 
just a handful of powerful publishing companies. It’ s crucial that government regulators 
consider closely the impact of any decisions on songwriters for whom rates are important. 
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but who also depend on transparency and leverage in these systems. It would be a poor 
outcome for creators and fans if DOJ intervention resulted in a fracturing of the 
legitimate marketplace at a time when we should be doing everything we can to make 
digital music work for all parties, especially artists. 

There are also efforts to resolve the issue around the digital public performance of pre- 
1972 copyrights. Make no mistake about it, FMC wants older artists to be paid for the use 
of their work, which is one of the many reasons we’ve supported a terrestrial public 
performance right — countless legendary perfomiers who are not songwriters have been 
for decades unable to collect money for AM/FM airplay. Worse still, the lack of a 
reciprocal right means they don’t get paid for overseas plays in the many nations and 
territories that value American expression. We believe full federalization — not litigation 
or stopgap legislation — is best way to ensure that all recording artists can exercise their 
full rights under law, from performance to rights recapture. The next move should be a 
complete terrestrial performance right as a first step towards parity across platforms. 

One thing is for certain: the major label tactic of litigation for high damages is 
insufficient to establishing a long-term mechanism for compensating so-called “legacy” 
performers. There is certainly no indication that a big win for the labels would result in a 
single cent going to the performers or their heirs. There is certainly no such provision to 
share equity with artists when a company like Beats Music gets sold for 4 billion dollars, 
just as no portions of the money awarded from successful filesharing lawsuits has been 
distributed to artists. 

One reason the labels are likely keen to press their case is that if they can get a favorable 
ruling establishing liability around pre-’72s, this precedent might be extended to the “safe 
harbors” governing other internet service providers, such as search engines and user- 
upload sites. 

Again, we think there is a better solution, and one that would result in services knowing 
what to pay and to whom, and where performers are directly compensated. And that 
solution is the full federalization of pre-1972 copyrights. 
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Testimony of Future of Music Coaiition 


June 10, 2012 


There are, of course, marry other issues that Congress might consider when approaching 
an update of the Copyright Act, some of which we have itemized in previous submitted 
testimony. We expect that as proposals are formulated and introduced, that there will be 
further opportunities to comment on specifics. 

Conclusion 

FMC is committed to helping artists navigate these issues. We look forward to engaging 
with the subcommittee further to ensure that creator viewpoints — particularly those in the 
independent sector — are considered as you go about your important work. Although it 
isn’t easy to find solutions that satisfy the many stakeholders in today’s music space, we 
are convinced that working artists must be part of the process. 

Casey Rae 

VP for Policy and Education 
Future of Music Coalition 
1615 L ST NW Suite 520 
Washington, DC 20036 
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MUSIC LICENSING UNDER TITLE 17 (PART II) 


WEDNESDAY, JUNE 25, 2014 

House of Representatives 

Subcommittee on Courts, Intellectual Property, 
AND THE Internet 

Committee on the Judiciary 

Washington, DC. 


The Subcommittee met, pursuant to call, at 10:01 a.m., in room 
2141, Rayburn Office Building, the Honorable Howard Coble, 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Goodlatte, Marino, Sensen- 
brenner, Chabot, Issa, Poe, Chaffetz, Farenthold, Holding, Collins, 
DeSantis, Smith of Missouri, Nadler, Conyers, Chu, Deutch, Bass, 
DelBene, Jeffries, Cicilline, Lofgren, Jackson Lee, and Cohen. 

Also Present: Representative Gohmert. 

Staff Present: (Majority) Joe Keeley, Chief Counsel; Clerk, Olivia 
Lee; (Minority) Heather Sawyer, Minority Counsel; and Jason 
Everett, Counsel. 

Mr. Coble. Good morning, ladies and gentlemen. 

The Subcommittee on Courts, Intellectual Property, and the 
Internet will come to order. Without objection the Chair is author- 
ized to declare recesses of the Subcommittee at any time. 

We welcome all our witnesses today. 

Let me get my chair adjusted here. 

Could you give me a push here, John? 

That’s good, thank you. 

Good morning and welcome to the second of two hearings on 
music licensing issues. Two weeks ago, this Subcommittee heard 
from your fellow music industry representatives about their con- 
cerns with the state of music licensing copyright laws. Looking 
around the room, I think we can conclude that you all have more 
than a passing casual interest in this issue and we welcome all of 
you here today. 

At the earlier meeting, I mentioned my fondness for old time, 
bluegrass and country. I don’t know that that has bolstered the 
popularity across the country. It probably hadn’t, but I will con- 
tinue to try to do that. And I will make my opening statement very 
brief because we have a long day ahead of us. 

Although the witnesses of this panel may not agree on every- 
thing, I believe they all agree that music enriches the world in 
which we live. Since this is part two of the music licensing hearing, 
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I won’t repeat all the outstanding music issues that Congress needs 
to address. I simply hope that in the effort to improve the music 
licensing system, we don’t lose sight of the fact that creators need 
to be paid for their work just like everyone else in this room. 

Although our creative industries are the envy of the world, I’m 
not sure that our music licensing system is. It may well be time 
for a change, and that will be exposed perhaps today as we go 
through this, maybe arduous journey, but maybe pleasant, produc- 
tive journey. 

I yield back the balance of my time and recognize the gentlemen 
from New York, the distinguished Mr. Nadler, for his opening 
statement. 

Mr. Nadler. Thank you, Mr. Chairman. And thank you for hold- 
ing this second hearing on Music Licensing under Title 17. 

At the first hearing 2 weeks ago, we heard from a diverse panel 
of witnesses representing performers, songwriters, publishers, tele- 
vision licensees, and digital music delivery services. Although there 
are varying points-of-view about the specific problems most in need 
of legislative solution, it was widespread agreement that the sys- 
tem is in need of comprehensive reform. 

As I stated at the first hearing, the current music licensing sys- 
tem is rife with inconsistent rules and inequities that make no ra- 
tional sense. If we started from scratch, nobody would write the 
law as it stands today. Terrestrial satellite and Internet radio com- 
pete against each other under different rules for compensating 
songwriters, performers, and other rights holders, assuming those 
artists are even paid at all for their works. 

Several of the service providers have played an important role in 
the music ecosystem are with us today. Local broadcasters provide 
critical programming including news, weather and emergency 
alerts and often form strong public service partnerships with the 
communities they serve. 

We also have representatives of digital radio, such as SiriusXM 
and Pandora, who are making music available to consumers in new 
and innovative ways. Although we may have differing views about 
the best way to approach these issues, I look forward to productive 
discussion about how to come together to improve the music licens- 
ing system. 

As I noted at the first hearing, our current scheme is so hap- 
hazard because, in large part, pieces were developed at different 
times and often in response to different innovations in the music 
and technology industries. Rather than continuing to adjust the 
system in a piecemeal fashion, I believe we should take a com- 
prehensive approach. 

I am not alone in my belief that a comprehensive approach is 
need. At this year’s GRAMMYs on the Hill event, recording Acad- 
emy President and CEO, Neil Portnow, called for the industry to 
coalesce behind a single bill. His call for unity was later echoed by 
House Majority Leader, Kevin McCarthy, and Democratic Leader, 
Nancy Pelosi, who agreed that the time has come for Congress to 
address these issues in one package. 

That is why I pledged at our first hearing in music licensing to 
develop a comprehensive omnibus bill, which some people have 
dubbed “the music bus,” to update music copyright law. Congress 
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should get out of the business of dictating winners and losers and, 
once and for all, create a level playing field. 

The law should he platform neutral and all music created should 
receive fair market-based compensation for their work. 

There’s a growing consensus that the system is in need of reform. 
In addition to this Committee’s ongoing copyright review, the Copy- 
right Office is conducting a music licensing study. Just this week, 
it concluded a series of roundtables held around the country in 
Nashville, Los Angeles, and New York. The Commerce Department 
issued a green paper in updating copyright including music licens- 
ing for the digital age. And the Department of Justice is conducting 
a much needed review of the consent decrees that govern ASCAP 
and BMI — two of the performance rights organizations responsible 
for collecting and distributing royalties. 

I hope the DOJ review will be completed quickly as time is of the 
essence for all the parties involved. 

Today’s hearing is another important step in this larger effort to 
review and update the music licensing system. I am interested in 
hearing from today’s witnesses about the specific issues they be- 
lieve should be addressed and about how we can best enact mean- 
ingful comprehensive reform. 

I have no doubt that today’s discussion will be just as inform- 
ative and useful as the discussion at our first hearing. 

I thank you and yield back the balance of my time. 

Mr. Coble. I thank the gentleman. Is the Chairman here? 

The Chair recognizes the distinguished gentlemen from Virginia, 
the Chairman of the House Judiciary Committee, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. Thank you for hold- 
ing this hearing and thank you for your diligence in the number 
of hearings and the impressive array of hearings that we have held 
on copyright issues. And I can see we have another full house. 

So good morning to you all and welcome to the Subcommittee’s 
second Music Licensing hearing. I see the size of the witness panel 
has grown with interest in this issue. 

Two weeks ago, a number of problems in the music licensing sys- 
tem that currently exists were highlighted. In reviewing the writ- 
ten testimony submitted in advance of this hearing, there does 
seem to be agreement that a more robust copyright ownership 
database is needed. There also seems to be an interest by many in 
simplifying the diverse licensing and rate-making systems. How- 
ever, disagreement remains on whether all those who use music 
should pay for it and what specific rate standards should be used, 
among other issues. 

As I mentioned 2 weeks, as we consider challenges and potential 
solutions to the copyright laws relating to music, we should keep 
in mind ideas that incorporate more free market principles. We 
should also be mindful of the tremendous role that digital music 
delivery services play in the music ecosystem for consumers and 
creators alike. I have long said that the content community and the 
technology community need each other. It is my hope that we can 
identify improvements to our copyright laws that can benefit both 
groups as well as consumers by maintaining strong protections for 
copyrighted works and strong incentives for further innovation. 
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Thank you and I appreciate you all making time to be here this 
morning. And I will yield back, Mr. Chairman. 

Mr. Coble. I thank the gentleman. 

The distinguished gentleman from Michigan, the Ranking Mem- 
ber, is recognized for his opening statement. 

Mr. Conyers. Thank you. Chairman Coble, and good morning to 
our distinguished panel. I see faces that I have worked with before. 
And we welcome all the supporters of this subject matter that are 
here in the Judiciary Hearing Room this morning. 

Since I agree with everything that’s been said by my prede- 
cessors, the gentlemen from New York and the Chairman himself, 
I am going to just put my statement in the record. It would be 
largely repetitive. Many of you know where I stand; I have sup- 
ported music as an important and vital source in our national in- 
terests. And it is in that spirit that I welcome you all to the Judici- 
ary Committee this morning. 

I ask unanimous consent to put my statement in the record and 
yield back the balance of my time. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, Ranking Member, Committee on 

the Judiciary, and Member, Subcommittee on Courts, Intellectual Prop- 
erty, and the internet 

At our first hearing earlier this month we heard from a diverse range of key 
stakeholders, including songwriters, music publishers, licensing entities, and music 
service providers. The witnesses discussed the many anomalies in the copyright law 
as it applies to music licensing that need be fixed. 

I am interested in continuing to hear ideas about how to fix the inconsistencies 
in the law and what additional steps we should take to change the music licensing 
system. As we continue this discussion, I hope we can keep a few guiding principles 
in mind. 

First, 1 believe that all artists should be compensated fairly, and that it makes 
no sense to have arbitrary decisions on who should be paid for their work. 

While there are benefits that some of the witnesses will note about the U.S. sys- 
tem for free airplay for free promotion, 1 continue to believe that there should be 
compensation for artists whose songs are played over terrestrial radio. The existing 
legal framework must be changed and it is long overdue. 

I also believe that broadcast radio has played a valuable role in the lives of people 
all across this country. These broadcasts have educated listeners about emergencies 
and important events and have provided new music to these listeners as well. And 
we will hear today the great work that broadcasters continue to do in local commu- 
nities. 

As one of the witnesses today notes, the audience for FM radio is larger than the 
listenership of satellite radio and Internet music services. This is even more reason 
to work to achieve a performance right for sound recordings. 

Every other platform for broadcast music — including satellite radio, cable radio, 
and Internet webcasters — pay a performance royalty. Terrestrial radio is the only 
platform that does not pay this royalty. 

This exemption from paying a performance royalty to artists no longer makes any 
sense, if it ever did, and unfairly deprives artists of the compensation they deserve 
for their work. 

I would also like to hear the witnesses discuss the bill I have introduced with 
Congressman Greg Holding from North Carolina — H.R. 4772, the Respecting Senior 
Performers as Essential Cultural Treasures Act (RESPECT Act). 

The RESPECT Act would address a loophole that allows digital radio services to 
broadcast music recorded before February 15, 1972 without paying anything to the 
artists and labels that created it. 

I believe that taking someone else’s labor and not paying is simply unfair. And 
I would like to hear from the witnesses their opinions about the RESPECT Act. 

Second, as I noted at the first hearing, I believe that the process for setting roy- 
alty rates should be inherently fair and competitive. 
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We will hear today that the current process is unfair and that, as a result, the 
royalty rate does not provide creators with a fair market value for their work. 

This is one possible arena for legislative change and my colleagues — Representa- 
tives Collins and Jeffries — have introduced The Songwriter Equity Act to fix this 
particular problem. I would like to hear the witnesses discuss that particular fix and 
what additional changes, if any, should be made to the current royalty system to 
address their concerns. 

Third, we should strive to adequately account for the interests of all players in 
the music ecosystem. As we consider changes to the law, we must ensure that the 
music industry can continue growing and bringing the wonder of music to the listen- 
ing public, whose lives are so often transformed and enriched as a result. 

The complexity of music licensing laws means that all parties must be willing to 
come to the table to discuss the best way to address these issues. 

At the music licensing hearing earlier this month we also heard about how new 
technologies have transformed the way that people listen to music. The streaming 
of music is on the rise and people are listening to music on numerous devices. These 
changes in technology will also have a large impact on the decisions we will make 
as well. Any steps that we take must continue to encourage innovation and create 
basic fairness for everyone in the music world. 

I look forward to hearing from this panel of witnesses and want to continue to 
work with my colleagues to tackle these complex music licensing issues. 


Mr. Coble. I thank the gentlemen and the statements from other 
Members will he made a part of the record without objection. 

Let me introduce our panel of witnesses as we proceed with this 
business at hand. Our first witness this morning is Ms. Rosanne 
Cash, singer, songwriter, author and performer. 

I can hardly see you because of the impediment here, Ms. Cash. 

Ms. Cash has released 15 albums that have earned a GRAMMY 
award and nominations for 12 more including 11 number one sin- 
gles. She completed her residency at the Library of Congress in De- 
cember of 2013 and was given the AFTRA Lifetime Achievement 
Award for sound recordings in 2012. Ms. Cash is testifying today 
on behalf of the American Music Association. 

And, Ms. Cash, as I mentioned to you earlier, your late dad also 
appeared before this Subcommittee and we enjoyed having him be 
here as well. It is good to have you here. 

Our second witness, Cary, I can’t see you either because of the 
impediment but I will hold you harmless for that. 

Mr. Cary Sherman is Chairman and Chief Executive Officer of 
the Recording Industry Association of America. In his position, Mr. 
Sherman represents the interests of the 7 million U.S. sound re- 
cording industry. He received his B.S. from Cornell University and 
his J.D. degree from the Harvard School of Law. 

Our third witness is Mr. Charles Warfield, Senior Advisor of 
YMF Media. Mr. Warfield is a 31-year veteran of the broadcasting 
industry and is here today on behalf of the National Association of 
Broadcasters. He received his B.S. in accounting from Hampton 
University. 

Good to have you with us, Mr. Warfield. 

Our fourth witness is Mr. Darius Van Arman, Co-Founder of the 
Secretly Group; a family of american independent recording labels 
based in Bloomington, Illinois. He is testifying today on behalf of 
the American Association of Independent Music, also known as 
A2IM. Mr. Van Arman attended the University of Virginia. 

Our fifth witness is Mr. Ed Christian, Chairman of the Radio 
Music License Committee, also known as RMLC. He teaches 
courses in media management, broadcast programming and radio 
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operations at Central University of Michigan. Central Michigan 
University. He received his B.A. in mass communications from 
Wayne State University and his M.A. in management from Central 
Michigan University. 

Our sixth witness is Mr. Paul Williams, President and Chairman 
of the Board at the American Society of Composers, Authors and 
Publishers. ASCAP represents hundreds of thousands of music cre- 
ators worldwide. Mr. Williams is the Oscar, GRAMMY, and Golden 
Globe winning Hall of Fame composer and songwriter. 

Mr. Williams, you will be glad to know that your friend. Con- 
gressman Gilmore from Texas, admonished me to be easy on you 
today. So with Gilmore looking down from his seat we will be care- 
ful to adhere to that request. 

Our seventh witness, Mr. Chris Harrison, Vice President of Busi- 
ness Affairs and Assistant General Counsel of Pandora Media. He’s 
also an adept Adjunct Professor, teaching music law at the Univer- 
sity Of Texas School Of Law. Mr. Harrison received his J.D. from 
the University of North Carolina, I am pleased to say, and his 
Ph.D. in political science, also from the University of North Caro- 
lina, Chapel Hill. 

Mr. Harrison, good to have a fellow Tar Heel in the room today. 

Our eighth witness is Mr. Michael Huppe, President and Chief 
Executive Officer at SoundExchange. In his position, he is respon- 
sible for establishing long-term strategic plan and vision for the or- 
ganization. He received his B.A. from the University of Virginia 
and his J.D. from the Harvard School of Law. 

Our ninth and final witness is Mr. David Frear, Chief Financial 
Officer at the SiriusXM. In his position, Mr. Frear is responsible 
for overseeing finance, IT and satellite development operations. He 
received his M.B.A. from the University of Michigan at Ann Arbor. 

Gentlemen, before we begin to hear from the witnesses. I’d like 
for each of you to stand. If you will, we will swear you in. 

[Witnesses sworn.] 

Mr. Coble. Let the record show that all responded in the affirm- 
ative. 

We will start with Ms. Cash. 

Folks, I will remind you, if you can, try to comply with the 5 
minute rule. When the timing light on your table goes from green 
to amber, that is your warning that you have a minute to go to 
reach the 5 minute pinnacle. You will not be severely punished if 
you don’t comply with that, but if you can stay with that, we try 
to comply with the 5 minute rule as well. The good news is, I don’t 
think there is going to be a vote but until after noon so that we 
will not be interrupted by floor votes. 

Ms. Cash, you are recognized for 5 minutes. 

TESTIMONY OF ROSANNE CASH, SINGER, SONGWRITER, AU- 
THOR AND PERFORMER, ON BEHALF OF THE AMERICANA 

MUSIC ASSOCIATION (AMA) 

Ms. Cash. Thank you. Chairman Goodlatte, Chairman Coble, 
Ranking Members Conyers and Nadler, Members of the Sub- 
committee, thank you for the opportunity to testify on behalf of the 
Americana Music Association. 
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I want to address a few obstacles to making a living as a song- 
writer and recording artist today. Everything I say is guided by one 
principle: All creative people are entitled to fair market compensa- 
tion when their work is used by others regardless of the platform. 

I have been both a professional musician and songwriter for 35 
years. I grew up in the music industry, in the age of major record 
labels and brick and mortar record stores. I have been assigned a 
major label since 1978 and am currently on the esteemed Blue 
Note label. 

The climate among musicians at the moment is dispirited. We 
feel marginalized and devalued although our passion for our work 
remains unchanged. Every artist I know says, regarding their 
work, that they have no choice. We don’t create out of whimsy, nar- 
cissism, or lack of ambition for more financially dependable profes- 
sions. We are fueled by an artistic sensibility that can be ruthless 
in its demand for discipline. And, in some ways, we are in a service 
industry. 

We are here to help people feel, to inspire, to reveal the secrets 
of the heart, to entertain, and provide sustenance for the soul. Cre- 
ating music is a collaborative effort. In the creation of recorded 
music, cowriters, producers, fellow musicians, recording engineers, 
back^ound singers, and various support people come together with 
the single purpose to create one work. 

I am a fan of new technology and I am excited about the poten- 
tial I see in the new ways of distributing music that are being of- 
fered to music lovers. My enthusiasm is tempered, however, by the 
realization that these new services are all cast against the back- 
drop of crushing digital piracy and licensed under outdated and 
byzantine laws which stand in the way of creators being paid fairly 
for their work. 

Among the problems facing us are; one, the lack of a public per- 
formance right for terrestrial radio play for recording artists. The 
United States is one of a few countries, including China, North 
Korea, and Iran that lack a radio performance right for artists. The 
failure to recognize this right means that performers cannot collect 
royalties for their work even when it is broadcast in countries 
where the right exists because the treaties the U.S. has signed are 
reciprocal. 

Two, issues concerning how rates are set for licenses that song- 
writers offer for their work. Currently, the law prevents courts 
from considering all the evidence that might be useful in setting 
the fairest rates for licenses that performing rights organizations 
offer. And royalty rates are not set on a fair market basis. This 
makes no sense. The Songwriter Equity Act, introduced by Con- 
gressmen Collins and Jeffries, would address these issues and I 
thank them for that. 

Three, the lack of Federal copyright protection for pre-72 sound 
recordings. There is a gap in copyright protection for sound record- 
ings created before 1972, which digital services use as an excuse 
to refuse to pay legacy artists. 

I thank Ranking Member Conyers and Congressman Holding for 
introducing the RESPECT Act to treat the work of legacy musi- 
cians fairly. For example, if my father were alive today, he would 
receive no payment for digital performances of his song “I Walk the 
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Line,” written and recorded in 1956. But anyone who re-recorded 
that song today would receive a royalty. 

The injustice defies description. 

These are a few of the many challenges we face as performers 
and songwriters. And I understand Ranking Member Nadler is con- 
sidering legislation to comprehensively address these and addi- 
tional concerns. 

Thank you, Congressmen Nadler. 

Bottom line, copyright law should not discriminate among indi- 
vidual music creators. Each should be fairly compensated for their 
role in the creation and delivery of music to audiences. 

I see young musicians give up their dreams every single day be- 
cause they cannot make a living doing the thing they most love, 
the thing they just might be on the planet to do. They deserve our 
encouragement and respect. Musicians and artists of all kinds 
should be valued members of American society; compensated fairly 
for honest hard work. 

I believe we can find solutions so that artists and musicians can 
succeed together with both new and existing music services. And 
I thank you for this time. 

[The prepared statement of Ms. Cash follows:] 
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Testimony of Rosanne Cash, on behalf of the Americana Music Association 
Before the House Judiciary Committee, Subcommittee on Courts, Intellectual 
Property and the Internet 

Music Licensing Under Title 17 - Part 2 
June 25, 2014 

Chairman Goodlatte, Chairman Coble, Ranking Members Conyers and Nadler, 
Members of the Subcommittee, thank you for the opportunity to testify today. 

I am a singer/songwriter, author and performer. I wanted to be a songwriter from 
the time I was a teenager. I thought songwriting was an honorable, even noble 
profession. I believe that songwriting is far beyond just self-expression, but a 
powerful means of service: we, songwriters and musicians, help people to 
understand themselves better by helping them to feel — through music. We shine 
light on the dark corners of the soul. We help reveal the nooks and crannies of our 
shared humanity. We provide a community for the language of the heart. As Hans 
Christian Andersen said, where words fail, music speaks. 

From the age of 18, 1 put myself to work. I 'showed up for the Muse', as my friend, 
writer Steven Pressfield says. I sat quietly around great songwriters to listen to their 
conversations about process, refinement, editing, rhyme schemes, chord 
progressions, lyric structure, narrative arcs, and on and on. I was full of passion and 
ambition, and 1 made myself an apprentice to some of the greats. 

1 have been a singer/songwriter and a sound recording artist now for over 30 years 
and 1 feel the same passion 1 felt as a teenager. 

1 have enjoyed acknowledgment, and much encouragement. I've won a Grammy, 
and been nominated for that award twelve times. 1 have charted 21 Top 40 singles. 
Including 11 number one singles. I attribute most of this to very hard work and 
wonderful opportunity, as well as some native talent and tremendous collaboration 
with other creative individuals over the course of my career. 1 have had the great 
fortune of wonderful mentors and incredible fans, who have stayed with me for 35 
years. I now share what I have learned by teaching songwriting and creative 
process. 1 have been a guest teacher in both English and Music programs at many 
colleges and universities, including New York University and Harvard. I am also a 
writer of prose, and have published four books, including my memoir, 'Composed', 
in 2010. 1 have kept my head down and shown up for work. 

But the right beginnings, hard work and talent have NEVER been enough in my 
business. Creating music is, for the most part, a collaborative effort. Musicians are a 
tight-knit group. In the creation of recorded music, co-writers, producers, fellow 
musicians, recording engineers, background singers and various support people all 
come together with a single purpose: to create ONE work. For example, my new 
album The River and The Thread, from conception to a finished product took almost 
two years of writing and recording by myself and my husband and writing partner 
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)ohn Leventhal. It was arranged and produced by ]ohn, and co produced by Rick 
DePofi over that period. Then a team of creative and business professionals 
committed to 18 solid months of promotion and touring with me to support it. I am 
in the sixth month of that promotion. 

With good fortune, a musician may also enjoy, as I do, the confidence and financial 
investment of a record label. I have been signed to major labels since 1978 and I'm 
honored to be on the esteemed label of Blue Note Records now. I am also a member 
of BMI, my performing rights organization, a member of two unions — SAG-AFTRA 
and the Musicians Union, of an artists advocacy group called Content Creators 
Coalition, and I’m a member of the Americana Music Association on whose behalf I 
am privileged to testify today. 

I tell you these things to underscore that to me as a singer/songwriter, a recording 
artist, and a participant in many other parts of the music business it seems painfully 
obvious that all creative people deserve fair compensation when their work is used 
by others. For various reasons, that does not seem to be happening in the 
marketplace today, and we need a realignment. 

I am a fan of new technology, both as a consumer and an artist. I am active in social 
media and do it myself, and I love it — I love the connection and the 
conversation. I'm also excited about the potential I see in the multiple new means of 
distributing music digitally that are being offered to music lovers, but my 
enthusiasm is tempered by the realization that these new business models are all 
cast against the backdrop of at least two decades of crushing digital piracy. This is 
important, because the royalties we are often offered as a result seem non- 
negotiable. We can license services on the terms they offer. The alterative is piracy. 

My father, johnny Cash, testified before this committee in 1997 in support of the 
Digital Millennium Copyright Act. He told the committee then how challenging and 
dispiriting it was to find one of his biggest hits, 'Ring of Fire', being sold by someone 
in Slovenia on an illegal website and that he hoped the DMCA would aid in solving 
that. What an innocent time that was. Isolated illegal websites have morphed into a 
multi-national juggernaut that threatens to decimate the livelihoods of o// musicians, 
songwriters and performers. There is a team at my record label devoted to issuing 
takedown notices to pirate sites. It is an absolutely futile gesture. The most popular 
search engines list pirate sites on the opening page of a search. 

I have been publicly critical about tbe payment structures streaming services 
currently offer artists. For example, for an 18 month period, there were nearly 
600,000 streams of my songs on a popular subscription site. I was paid $114.00 for 
those streams. I am not a lawyer or a politician or a policy wonk, and I couldn’t 
begin to parse the incredibly complex, outdated, pre-Internet laws regarding 
licensing and copyrights but I CAN tell you that I see young musicians give up their 
dreams Every Single Day because they cannot make a living, they cannot survive 
doing the thing they most love, the thing they just might be on the planet to do. 
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There are various legal obstacles that currently hinder creative people in the music 
business from making a fair living from their work. 

Among those are: 

• The lack of a public performance right for terrestrial radio play for sound 
recording artists. The United States is among a small number of countries 
that lack a broad sound recording performance right for artists. The others 
are China, North Korea and Iran. That list speaks for itself The failure to 
recognize a broad public performance right for sound recording artists 
means that performers cannot collect royalties for their work even when it is 
broadcast abroad in countries where the right exists, because the treaties the 
U.S. has signed work on a reciprocal basis. Besides being fundamentally at 
odds with the principles this country was founded on - that we value the 
creations of the mind as much as we value what we create with our hands - 
since we export more music than we import, the continued failure to 
recognize a performance right for terrestrial radio play makes no economic 
sense. 

• Issues concerning how rates are set for compulsory and collective licenses 
songwriters offer for their work. Songwriters and composers typically 
collectively license their work for public performance through performing 
rights organizations (PROs). This makes it easier for services like digital 
music services, satellite radio, television and other users of music to get the 
rights they need in one place, rather than having to license them directly 
from songwriters on an individual basis. Rates for these licenses generally 
end up being set by a federal court in New York. A provision of the copyright 
act prohibits the court from considering sound recording royalty rates as 
relevant evidence when setting rates for performances of compositions. 
Courts should be free to consider all evidence they find relevant to set the 
fairest rates. 

As songwriters, we are also required to allow anyone who wishes to make a 
reproduction of our songs to do so in exchange for paying a statutory royalty 
rate. That rate was 2 cents per song in 1909 and today is only 9.1 cents per 
song. 

The Songwriter Equity Act, introduced by two members of this Committee - 
Congressmen Collins and Jeffries - would address these issues by allowing 
the courts to consider all relevant evidence when setting rates, and by 
directing the government body that sets the rate for the compulsory license 
for making reproductions of songs to reflect market value for the songs. 

• The lack of federal copyright protection for pre-'72 sound recordings. There 
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is a gap in copyright protection for sound recordings created before 1972 
which allows digital streaming services to refuse to pay older artists even for 
digital performances of those sound recordings. Works recorded prior to 
1972 are protected by state laws so they don’t enjoy the digital sound 
recording performance royalty provisions of the federal copyright act. 1 
thank Ranking Member Conyers and Congressman Holding for introducing 
the RESPECT Act to treat the work of older musicians fairly by addressing 
this payment disparity. To put a personal perspective on this, if my father 
were alive today he would receive no payment for digital performances of his 
song 'I Walk The Line’, written and recorded in 1956, but anyone who re- 
recorded that song WOULD receive a royalty. This makes absolutely no 
sense, and Is patently unfair. 

Bottom line: Copyright law should not discriminate among different types of 
creative workers in affording them basic rights to compensation for their work. The 
creation and delivery of music to audiences requires the collaboration of many 
individuals and businesses Including songwriters, performers, producers, music 
publishers and record labels. All of these individuals and entities should be 
appropriately compensated for their role in crafting and bringing work to 
audiences. At the moment in various important circumstances, some artists have no 
rights to royalties at all when their work is used by others to generate 
income. Other creators, like songwriters, have the compensation for the use of their 
work regulated by outdated laws and regulations. 

These are just a few of the issues facing the music community. 1 understand that 
other legislation may be proposed by Ranking Member Nadler, from my home state 
of New York, thank you Mr. Nadler, to address music issues more comprehensively, 
and 1 will look forward to that bill with interest. 

The complex system of music licensing that exists today should not be used to pit 
colleagues one against the other. I value all the contributions other creative people 
have made to my work and my career, and I have felt fortunate to be able to 
contribute and collaborate with others in return. The current dissonance we hear 
over music licensing issues does not stem from any ill will amongst colleagues or 
business partners, but solutions need to be found that realign incentives so that 
artists and songwriters can succeed together with existing and new music 
platforms. 

Violinist Pablo Casals, one of the greatest musicians ever to live, said 'Music will save 
the world.’ 1 believe that with all my heart. Where there are great differences among 
people, where misunderstanding and conflict are entrenched and seem 
impenetrable, there is a commonality, a language we all understand that resonates 
outside the arena of dispute and bitterness, outside linear time, a language that 
creates community and joy, and that is beyond words: Music. 


Thank you . 
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Mr. Coble. I thank you, Ms. Cash. 

Mr. Sherman, let’s start with you. You are recognized for your 
statement. 

TESTIMONY OF CARY SHERMAN, CHAIRMAN AND CEO, 

RECORDING INDUSTRY ASSOCIATION OF AMERICA (RIAA) 

Mr. Sherman. Chairman Goodlatte and Coble, and Ranking 
Members Conyers and Nadler, and Members of the Subcommittee, 
my name is Cary Sherman. I serve as Chairman and CEO of the 
Recording Industry Association of America, representing such 
iconic labels as Columbia, Motown, Capitol, Atlantic; to name a 
few. 

Our members have worked hard over the past two decades to 
build a viable, diverse and consumer friendly digital music market- 
place. Millions of music lovers can find whatever they want when- 
ever and where ever they want it. 

Digital models already account for more than two-thirds of our 
revenue and that number is growing. But before the music market- 
place can realize its full potential, there remains serious systemic 
issues to address. Records are the economic engine that drives the 
entire music industry. It’s the recording invested and marketed 
and promoted by record labels that produces real revenue for the 
songwriter, for the artist, for broadcasters, for digital music serv- 
ices. 

Record labels invest not just the financial capital but their 
human capital, years of experience and expertise from the likes of 
Clive Davis, Jimmy lovine. Mo Ostin, who work with artists to 
bring out their very best, resulting in music that not only cap- 
tivates fans but also drives revenues for the benefit of everyone in 
the music value chain. 

Yesterday, we released a report on the investments in music 
made by major record companies. In embracing digital distribution, 
record labels have revolutionized the business and streamlined 
their operations all while revenues have plummeted. Even in tough 
times, however, has a percentage of U.S. net sales revenue over the 
last decade major label payments for artist royalties have increased 
by 36 percent and mechanical royalties for songwriting have in- 
creased by 44 percent. 

Impediments to licensing impact the ability of record labels to 
sustain the investment that benefits the entire music ecosystem. 
Today’s antiquated, complex and time consuming licensing regime 
undermines that system. And that’s why we believe music licensing 
must be fixed, because behind the seamless experience provided to 
consumers lurks an inefficient and frankly broken system. 

We’ve got to rethink it. Here is what we suggest. First, grant a 
broadcast performance right for sound recording. It is frankly inex- 
cusable that the U.S. still provides a special interest exemption for 
the benefit of AM/FM radio broadcasters; a subsidy which is taken 
out of the pockets of artists and their record labels. It’s time for 
that to end. 

Second, make sure artists who are recorded before 1972 are paid. 
Because sound recordings are covered by Federal law after Feb- 
ruary ’72 and State law before that date, some of our most cher- 
ished artists are not being paid by businesses who take advantage 
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of the compulsory licenses. We are extremely grateful to Represent- 
atives Holding and Conyers and their other cosponsors who are 
proposed to RESPECT Act to fix this anomaly. 

Third, allow rights to be bundled and administered together. 
Owners of every other type of copyrighted work are able to license 
all the copyrights necessary for all uses. A movie streaming service 
doesn’t have to go to one entity to license the performance and a 
different entity to license the making of a server copy so it should 
be a musical works. 

Fourth, create an across-the-board market-based rate standard. 
It goes without saying that every right sold, it deserves fair market 
value for their work. We should have one fair market value rate 
standard for uses of all music that remain under a compulsory li- 
cense. 

Finally, consider a one-stop-shop for musical work licenses. We 
have filed with the copyright office an idea laying out one possible 
way to license musical works in this manner. It is a potential path 
toward simplifying the complicated way musical works must be li- 
censed today. But we also understand, as we stated repeatedly in 
our submission, that no revision to the music licensing regime can 
move forward unless publishers, songwriters and all the relevant 
stakeholders in the music community, come to a solution on which 
they agree. 

The goals of any solution should be to align the economic inter- 
ests and incentives of music creators; ensure that songwriters and 
publishers receive a fair portion of revenue from the licensing of 
the sound recording; avoid competition between record labels and 
music publishers for the same dollars from licensees; speed the li- 
censing process, making it quicker and easier for consumers to 
enjoy new music services; and make royalty payments to song- 
writers and publishers more efficient and more transparent. We 
welcome the opportunity to engage with our music industry part- 
ners on our idea, as well as on any other ideas they may have to 
improve the status quo. 

The music business has reinvented itself but our work is not 
done. We hope by working together with music industry colleagues 
that we can find the consensus necessary to simplify music licens- 
ing and ensure that all creators are paid fairly. 

Thank you. 

[The prepared statement of Mr. Sherman follows:] 
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statement of 
Cary Sherman 

Chairman and CEO, Recording Industry Association of America 
on "Music Licensing under Titie 17, Part Two"" 
Subcommittee on Courts, intellectuai Property, and the Internet 
Committee on the Judiciary, U.S. House of Representatives 
June 25, 2014 


Introduction 


Chairman Coble, Ranking Member Nadler, Chairman Goodlatte, Ranking Member Conyers, and 
members of the Subcommittee, my name is Cary Sherman and I serve as the Chairman and CEO 
of the Recording Industry Association of America. RIAA is the trade organization that supports 
and promotes the creative and financial vitality of the major record companies (often called the 
"majors"). Its members include iconic incubators of musical talent such as the Columbia, 
Motown, Capitol and Atlantic labels, to name a few, that together comprise the most vibrant 
record industry in the world. I greatly appreciate the opportunity to participate in this 
continued hearing on music licensing. 

RIAA’s members have worked hard over the past two decades to build a viable, diverse and 
consumer-friendly digital music marketplace. Millions of music lovers now listen to billions of 
recordings every single day. They can find whatever music they want, whenever and wherever 
they want it, in whatever format they choose. Undoubtedly, we have come a long way. Digital 
models now account for more than two thirds of our U.S. revenue. There are numerous new 
business models that could not even exist just a decade ago. We are light years ahead of other 
content-based industries in fully adapting to digital models. 

But despite our efforts to meet consumers' demands in the modern music space, there remain 
serious systemic issues to address before the music marketplace can realize its full potential in 
the 21^* Century, I would like to discuss what we see as our role in this evolution and highlight 
the challenges that remain. 

The Role of the Sound Recording in the Music Licensing System 

Record labels are the venture capitalists of the music industry. They invest tremendous 
resources in developing, marketing and promoting artists, and serve as the industry's economic 
engine. Yesterday, we released a report that details the major record companies' investment in 
music. As the report states, major record companies have embraced the digital age in every 
facet of the music business, giving recording artists, and the songwriters whose works they 
record, broader reach, finding new ways for them to earn a living from their craft, and helping 
fans take full advantage of innovative ways to find, access and enjoy their favorite music. 
Consumers have told record labels how they want to access music, and they have listened, with 
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offerings on numerous platforms from downloads, to on-demand streaming services with low 
subscription fees to ad-supported video streaming models that are free-to-the-consumer. 

In the process of embracing digital distribution, record labels have revolutionized the business, 
streamlining their operations and allocating a higher proportion of their revenues to investing 
in artist career development. Record labels provide the investment on which everyone in the 
music value chain depends, "seeding" the entire music ecosystem with $22.6 billion in U.S. 
talent investment - including artists, songwriters and music publishers - in just the last decade 
(and that's just from the major labels). The majors also invested an additional $6 billion over 
the same period to market recordings in the U.S. 

There can be no doubt that songwriters and music publishers are our partners in this business. 
As Lee Miller, one of today's most prolific songwriters and the President of the Nashville 
Songwriters Association International stated at the first session of this music licensing hearing 
on June lO*, "I do not succeed if my songs are not recorded, sold and played." The job of 
record labels is to help creators succeed, by investing in them and their talent, marketing and 
promoting the recording and the artist, while at the same time partnering with today's and 
tomorrow's music service providers to expand the existing marketplace for music. Record 
labels make heavy investments in the artist's brilliant way of bringing a song to life, and ensure 
that this creativity reaches and captivates generations of fans, allowing everyone to reap the 
rewards of their contributions. 

And even in tough times, our investments in creators have been significant. As a percentage of 
U.S. net sales revenue, over the last decade major label payments for artist advances and 
royalties have increased by 36% and mechanical royalties for songwriters and music publishers 
have increased by 44%. 

Records are the economic engine that drives the entire music industry, from 
songwriter/publisher royalties to earnings from broadcasters and music services. If the song 
isn't recorded, and invested in by record companies through marketing and promotion, there is 
no real revenue for a songwriter, for an artist, fora broadcaster, for a digital music service. And 
many other types of income, from concert ticket sales to merchandising and endorsement 
opportunities, rely on the risks taken by record labels through investments that benefit not just 
well-known recording artists and songwriters but engineers, background musicians and many 
others. 

Needless to say, investing in the careers of artists is an inherently unpredictable business, given 
the elusive nature of consumer taste. According to data from Nielsen SoundScan, 80% of new 
albums sell less than 100 copies and 94% sell less than 1,000 copies. Out of 8 million digital 
tracks sold in 2011, 7.5 million sold less than 100 copies. In 2011, only one-half of one percent 
of all albums that sold even a single copy sold more than 10,000. Professor Anita Elberse has 
concluded that most record companies "recovered their investments in only one out of every 
five or six new albums." And it goes without saying that record labels must be able to receive a 
fair return on their investment, or they cannot take the necessary risks. If record labels cannot 
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license their products widely and efficiently, they cannot sustain the investment needed to 
keep the economic engine running smoothly. Impediments to licensing - be they rights that 
are more limited than other copyrighted works, rate-setting processes that result in less than 
fair market value, or inefficient systems for licensing musical works - all impact the ability for 
record labels to drive the future of the music business for the benefit of all stakeholders. 

Overall Goals 


So why are we here today? Why is this Subcommittee holding a hearing on the system for 
music licensing and not movie licensing, or book licensing, or software licensing? Well, because 
behind the seamless experience provided to consumers lurks an antiquated, inefficient and, 
frankly, broken system. Modern media must pair with today's and tomorrow's technologies to 
meet consumers' demands and expand consumer choice; foster rapid and frictionless 
innovation; and provide fair market value to creators, entrepreneurs and investors across the 
ecosystem. Unfortunately, the current music licensing system is not achieving these goals. 

Issues 


Music licensing is uniquely a product of its history -a series of legislative, regulatory and 
industry measures designed to address particular needs at particular points in time. Each of 
these measures may have made sense when enacted but, taken together, they now make little 
sense. The resultant fraying patchwork has produced a number of anomalous consequences. 
For example: 

• Recordings, inexplicably, and unlike any other copyrighted work, are excluded from a 
full performance right, which means AM/FM radio does not pay for their use; 

• Recordings are protected by Federal copyright law only if made after February 15, 1972, 
and some large digital radio services that benefit from a compulsory license are refusing 
to pay for recordings created before that date; 

• Three digital radio services which are each now more than 20 years old still pay for 
recordings based on a below-market rate standard that was first established on the 
theory they were start-ups in need of a break; 

• Unlike any other kind of copyrighted work delivered to consumers, the considerable 
investments in recordings are encumbered by a complicated regulatory regime for 
licensing musical compositions incorporated in the recording; 

• Separate licensing entities exist for each of the underlying rights in musical compositions 
(i.e. performance, reproduction/distribution), so that digital music services that want to 
use our music are encumbered by the need to obtain multiple licenses from multiple 
sources for the same commercial use; and 
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• Musical compositions can be simultaneously subject to (1) free market negotiations, (2) 
compulsory licensing, and (3) judicial consent decrees, all at the same time, for inclusion 
in the same product or for the same commercial use. 

It's no wonder everyone finds music licensing arcane and complex and dysfunctional. The 
system is simply not fit for the needs of the current marketplace. If we were to devise a 
licensing system from scratch, the one we've got today would not even be on the table. So 
we've got to rethink the system to more closely resemble other modern licensing frameworks, 
and we need to do it together - to achieve consensus from recording artists, record labels, 
songwriters and music publishers, along with the rest of the music community. 

What specifically do we need to achieve? Our music licensing system should: 

• Ensure that everyone in the value chain receives fair market value for their works, and 
for all of uses of their works, regardless of platform; 

• Simplify musical work licensing by aggregating works under a blanket license, such as 
those already offered by ASCAP and BMI and the Section 114 compulsory license for 
recordings. 

• Cover all the rights needed to bring to market all modern music releases, not just the 
audio-only products of yesterday. 

Solutions 


Fortunately, we do not need to reinvent the wheel to come up with a system that could actually 
achieve these specific priorities, and the overall goals listed above. We can simply look to the 
rights and licensing regimes already in place for most other copyrighted works. 

First, grant a broadcast performance right for sound recordings. Every other copyrighted work 
has the same full set of rights. Only recordings have been denied the comprehensive rights 
enjoyed by every other copyrighted work - namely the right of public performance. That's why 
AM/FM radio is able to profit from the public performance of recordings without paying artists 
or record labels a dime. This has to be fixed. 

This loophole in the law, which is unique among developed nations, costs artists and rights 
holders - and the U.S. economy - millions of dollars as foreign countries refuse to pay for radio 
performance of U.S, music since the U.S. doesn't pay. This anachronistic exemption didn't 
make sense in the past, and it certainly doesn't make sense in the current broader music 
industry landscape. If we're talking about modernizing music licensing, it only makes sense to 
finally put an end to the nearly century-old economic government subsidy provided to 
terrestrial broadcasters. 
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Second, make sure artists who recorded before 1972 are paid. Compulsory licenses in the law 
apply to copyrighted works regardless of when they were created. Only sound recordings are 
paid, or not paid, under a compulsory license depending on the date of their creation. This too 
has to be fixed. 

While recordings made on or after February 15, 1972 are covered under Federal copyright law, 
those made before that date are protected by state law. Unfortunately, some digital radio 
services operating under a compulsory license have abused this bifurcation by refusing to pay 
for use of "pre-72" sound recordings under either state or federal law. The result is that many 
legacy artists are not compensated for the classic music that not only stands on its own (and 
inspires entire dedicated stations like Sirius XM’s "60s on 6"), but helped pave the way for the 
hits of today. 

Reps. Flolding and Conyers have proposed legislation, FI.R. 4772, the RESPECT Act, that would 
create a condition for use of the compulsory license. Services that benefit by using the 
compulsory license to stream sound recordings without permission and by paying one check for 
all music to one entity, would have to also pay for pre-72 music under the same system. 
Modernizing the modern music landscape cannot overlook and leave behind these cherished 
artists and their invaluable contributions to our country's musical heritage. 

Third, allow rights to be bundled and administered together. Those who develop and own 
every other type of copyrighted work are able to license aH the copyright rights necessary for 
the uses to be made by the licensee. A movie streaming service doesn't have to go to one 
entity to license the performance and a different entity to license the making of a server copy, 
So it should be with musical compositions. 

Right now, the antiquated consent decree under which ASCAP operates prohibits that 
organization from offering licenses to any rights other than the public performance right, and 
another consent decree prohibits BMI from offering other rights such as synchronization 
licenses. That may have made sense in the 1940's, but in an age where multiple rights are 
implicated when music is downloaded and streamed online or consumed on video services like 
YouTube and Vevo, these restrictions have become an impediment. This must be changed. All 
licensing entities must have the ability to license all the rights needed for the use of the musical 
composition. 

Fourth, create an across-the-board market-based rate standard. It goes without saying that 
every rights holder deserves fair market value for their work. Their livelihoods depend on it. 

We should have one rate standard for uses of music that remain under a compulsory license. 

For example, three mature digital radio services - Sirius XM, Music Choice and Muzak - have 
enjoyed below-market royalty rates for their use of sound recordings. Rather than using the 
"willing buyer/willing seller” rate standard that applies to every other service, these three 
services still operate under the "801(b)(1)" standard that they were "grandfathered" into 
before 1998. For these services, that standard has been interpreted to set royalty rates that 
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are less than fair market value, effectively forcing artists and record labels to subsidize these 
services' business models on a continuing basis/ They were "grandfathered" into the lower 
rate standard because of concern for the business expectations of start-up companies, but 
Congress never intended this to produce permanent below-market subsidies on the backs of 
artists and record labels. These services are no longer nascent businesses. All services that 
take advantage of the statutory licenses should be subject to the same willing buyer/willing 
seller rate standard. 

Similarly, musical work owners must be guaranteed fair market value for their works by basing 
royalty rates on the same "willing buyer/willing seller" rate standard when mechanical royalty 
rates are set under Section 115 of the copyright law. We support the revision of that provision 
to reflect the fair market value standard as part of comprehensive revision of music licensing 
law (which would include updating the standard for the "grandfathered" services under Section 
114). 

The consent decrees under which ASCAP and BMI operate must also be revisited to ensure that 
musical work rights holders are paid fair market value fortheir compositions. 

Finally, consider a one-stop shop for musical work licenses. We have filed with the Copyright 
Office (in response to their request for comments) an idea laying out one possible way to 
license music in this manner. It would have the music publishing and recorded music sides of 
the industry negotiate, in the free market, an overarching allocation of royalties between them 
for the exploitation of sound recordings. It is a potential path toward simplifying the 
complicated way musical works must be licensed today. 

The goals of any solution should be to align the economic interests and incentives of music 
creators; ensure that songwriters and publishers receive a fair portion of revenue from the 
licensing of the sound recording; avoid competition between record labels and music publishers 
for the same dollars from licensees; vastly simplify and speed the licensing process, making it 
quicker and easier for consumers to enjoy new music services; and make royalty payments to 
songwriters and publishers more efficient and more transparent. 

There are undoubtedly many approaches to address today's broken system, and we are ready 
to discuss them with our industry colleagues. 


See, e.g., SOARS II, 78 Fed. Reg. at 23,058 (rejecting marketplace benchmark for preexisting subscription services 
as “so far from the current rate” and basing new rates on below-market rates previously established; selecting a 
lower SOARS rate because of cost structure); SOARS I, 73 Fed. Reg. at 4087 (selecting a lower SOARS rate because 
of concerns about profitability and cash flow); Determination of Reasonable Rates and Terms for the Oigital 
Performance of Sound Recordings, 63 Fed. Reg. 25,394, 25,399-25,400, 25,405-09 (May 8, 1998) (rates to be based 
on policy considerations, not the marketplace; sustaining low rate based on service risk exposure and perceived 
precarious financial position). 
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Ultimately, what remains at the center of this exercise is music and its intrinsic value in our 
lives. Music - and fans' engagement with music- is more important than ever in this digital 
age. Music is at the core of our culture and it is often the connective tissue of the Internet. 

The most talked about topic on social media is music, the most watched videos on YouTube are 
music videos, the most followed people on Twitter are recording artists, and iTunes is still called 
iTunes. Just last week, Mashable published a story documenting how music is the essential 
draw for advertisers, for charitable organizations, for technology companies, for social media, 
you name it. Technology firms recognize they need to be part of the music space because they 
know that's where their customers are. Our members are proud to invest in the development 
of a diverse array of products that are so universally enjoyed, and they want to continue to be 
the engine behind this cherished art form. The music business has reinvented itself, but our 
work is not done. It can only be made easier if our complex licensing system is simplified and 
music creators are paid fairly. 

Again, we thank the Subcommittee for holding this hearing and for its interest in modernizing 
music licensing. It's not easy to reform a system as deeply rooted as our music licensing 
system, and undoubtedly there will have to be give and take by every interested party if we are 
to succeed. But we believe, given the increasing dysfunction under our current system, that the 
time is ripe to make the changes that can truly transform music licensing for the better. And 
we hope, by working together with our music community colleagues, that we can find the 
consensus we think is necessary to establish a system that works for everyone. 

Thank you. 
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Mr. Coble. Thank you, Mr. Sherman. 

Mr. Warfield? 

TESTIMONY OF CHARLES M. WARFIELD, JR., JOINT BOARD 

CHAIR, NATIONAL ASSOCIATION OF BROADCASTERS (NAB), 

AND SENIOR ADVISOR, YMF MEDIA 

Mr. Warfield. Thank you. Good morning, Chairman Coble, 
Ranking Member Nadler 

Mr. Coble. Mr. Warfield, pull your mic closer to you, if you will. 

Mr. Warfield. Good morning. Chairman Coble, Ranking Mem- 
ber Nadler, and Members of the Subcommittee. 

My name is Charles Warfield and I am the Joint Board Chair of 
the National Association of Broadcasters. Over my 37-year career 
in and around broadcasting I have served as President in one of 
the country’s first wholly minority-owned radio station groups. I 
ran the day-to-day operation of some of America’s top radio stations 
and I’ve even worked as an executive at a record label. 

Over that time, I learned that broadcasters serve our listeners in 
many beneficial and significant ways. Radio broadcasters inform, 
educate and alert listeners to important events, topics and emer- 
gencies. We introduce them to new and old music. We entertain 
them with sports, talk and interviews. We are local, involved in our 
communities and serve the public interests. For those reasons, I 
am proud to testify today on behalf of the thousands of free, local, 
over-the-air radio stations across the United States. 

Supreme Court has repeatedly held that the core objective of 
copyright law is a public good. Not the creator’s interest, not the 
user’s interest, but the interest of the public at large. Unfortu- 
nately, in testimony before this Committee, some are arguing for 
fixes to copyright law that serve a very different goal; ensuring 
that their individual constituencies receive greater compensation at 
the expense of both music licensees and listeners. Nowhere in their 
arguments do they emphasize the need for balance, the interest of 
consumers, or enhancements to competition; any one of which 
would promote the public good. 

In contrast, stepping back from any one piecemeal legislative 
proposal before this Subcommittee, it is clear that, taken as a 
whole, the time-tested laws that govern the relationship between 
the music and broadcast industries promote the public good in 
three important ways. 

First, the existing law has enabled a locally focused radio indus- 
try that is completely free to listeners. Anyone with an AM/FM an- 
tenna can access our programming completely free of charge, espe- 
cially in times of emergency when other forms of communication 
fail. Radio is unique among entertainment mediums in that there 
is no subscription, no broadcast package or expensive wireless data 
connection needed for access. 

Second, the resulting popularity of radio has significantly con- 
tributed to a U.S. recording industry that is the envy of the world, 
both in terms of size and scope. While U.S. copyright law may con- 
tain some critical differences from its international counterparts, 
those differences have fostered the largest recording industry in the 
world. One that dwarfs that of the U.K., Germany, France, and 
Italy combined. Our unique system of free airplay for free pro- 
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motion has served both the broadcasting and recording industry as 
well for decades to the benefit of listeners. 

The fact is, in all 37 years of my career, I have never had a 
record executive come to my station and say, “Why are you playing 
all of my music?” I have never had a promotion department refuse 
to provide us with their newest record the day it comes out. They 
show up at radio where they see the value and realize that we have 
the greatest promotional tool for their artist. And we’re happy to 
provide them with that. 

Third, and most importantly, the community-based nature of 
local broadcasting has driven our industry to extraordinary levels 
of public service. For example, in the wake of Hurricane Sandy, 
New York City’s WQHT, HOT 97, put its music on hold and broad- 
cast steadily throughout multiple power outages, providing them 
much needed connection to lifesaving news and information. Then, 
in the days following, HOT 97 ran continuous informational an- 
nouncements providing critical information about disaster relief lo- 
cations and assistance. Further, its Hip-Hop Has Heart Foundation 
provided blankets, clothing, HD radios and essentials to residents 
of the inflicted areas throughout the crisis. 

This is just one example of our industry’s commitment to service 
and it is the norm, not the exception. Each of you knows this as 
you see the value of the local broadcasters back in your districts 
every day. But make no mistake, the unique community focus of 
broadcast radio is only enabled by the current legal framework. 

I would urge this Committee to tread carefully and resist piece- 
meal changes to law that might disrupt this delicate balance that 
has enabled our industry to serve the public good for decades. 

Turning briefly to streaming, I agree with others on this panel 
that the current legal framework governing webcasting imposes ob- 
stacles on every corner of the music ecosystem that currently pre- 
vents our businesses from collectively serving the public good. 
Today, whether you are a large broadcaster or small broadcaster, 
the revenue that can be generated from streaming simply does not 
and cannot offset the costs, so many of our members simply do not 
do it. I urge this Subcommittee to focus this music licensing review 
on changes to law that will promote a sustainable webcasting in- 
dustry to the benefit of artists, songwriters and consumers. 

In conclusion, NAB stands ready to work with you to ensure a 
vibrant and competitive broadcast industry, now and in the future, 
that serves the public good. 

I am pleased to answer any questions and welcome your invita- 
tion for me this morning. Thank you. 

[The prepared statement of Mr. Warfield follows:] 
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I. Introduction 

Good afternoon, Chairman Coble, Ranking Member Nadler and members of the 
Subcommittee on Courts, Inteilectual Property, and the Internet. Thank you for inviting me to 
testify today. My name is Charles Warfield, and I am currently the Joint Board Chair of the 
National Association of Broadcasters, and a Senior Advisor to YMF Media. I am testifying today 
on behalf of the more than 6,000 free, local, over-the-air radio members of the NAB. 

My career in broadcast radio has spanned more than 36 years. Over that time, I served 
as President and COO of one of the first wholly minority-owned radio station groups, ran the 
day-to-day operations of some of America's top radio stations, and even spent several years as 
an executive on the record industry side of the business. Many of my radio stations directly 
served your constituents, and continue to do so today. These included WJLB-FM/WMXD-FM in 
Detroit, WEDR-FM in Miami, and WBLS-FM/WLIB and WRKS-FM in New York, which became 
“the most listened to radio station in America’’ under my watch. 

I am uhiquely situated to testify on the issues before this Committee today for two 
reasons. First, NAB is an Association comprising both creators and users of copyrighted works, 
so it has a distinct interest in advancing the cause of both sides in this debate. Second, I was 
personally involved on the recording industry side of the business, so I recognize the 
opportunity and challenges that industry faces as well. 

II. The Overriding Objective of Copyright Is the Public Good 

As you undertake your review of the music licensing laws, it is worth highlighting at the 
outset that the Supreme Court has repeatedly held that the core objective of copyright law is the 
public good.' Not the creator’s interest. Not the user’s interest. But the interest of the public at 
large. 

^ See. e.g.. Fogerty v. Fantasy. Inc., 510 U.S. 517 (1994) ( “The primary objective of the Copyright Act is to encourage the 
production of original, literary, artistic, and musical expression for the good of the public"); Twentieth Century Music Corp. v. 
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While stakeholders on each side have manipulated the text of the Constitution and 
subsequent case law in attempts to justify their own arguments and agendas; Congress and the 
Court have always strived for a copyright regime that balances the rights of creators and users 
to maximize this public good. The aim of this Subcommittee’s Copyright Review should be no 
different. 

Unfortunately, two weeks ago, when this Subcommittee held its first of two hearings on 
music licensing, groups representing artists, music publishers and songwriters seemingly 
ignored this incontrovertible objective. Instead, each industry made its case for fixes to copyright 
law that served a very different goal - ensuring that their individual constituencies receive 
greater compensation for their work at the expense of music licensees and listeners. Nowhere 
in their arguments did they emphasize the need for “balance”, the interest of “consumers”, or the 
impact on “competition” - any of which would promote the public good. 

Today, I am going to take a different approach, and will briefly explain why I believe that 
broadcast radio, and the current legal framework that enables it, unquestionably promotes the 
public good. While unfortunately, the laws governing webcasters fail this test, 

III. The Legal Framework Governing Broadcast Radio Promotes the Public Good 

For over ninety years, broadcast radio has impacted the lives of Americans in many 
beneficial and significant ways. Radio broadcasters inform, educate, and alert our listeners to 
important events, topics, and emergencies. We introduce them to new music. We entertain 
them with sports, talk, and interviews. We are local, involved in our communities and proud to 
serve the public interest. 

There is much to criticize regarding the complexity of the laws governing the music 
industry. But viewed through the lens of the public good, there should be little question that the 

Aiken, 422 U.S. 1 51 , 1 56 (1 975) (“Creative work is to be encouraged and rewarded, but private motivation must ultimately 
serve the cause of promoting broad public availability of literature, music, and the other arts”). 


2 




261 


specific laws governing the reiationship between the music and broadcast industries have been 
a resounding success in three ways. 

First, the current law has enabled a locally-focused, community-based broadcast 
industry that is completely free to listeners. This free service is unique among entertainment 
media, and doesn’t require a subscription, a broadband connection, or an expensive wireless 
data connection for access. Instead, it is completely free to anyone with an AM/FM antenna. 
Combined with an architecture that ensures that broadcast radio is always on in times of 
emergency, even when other forms of communication fail, broadcast radio has played a critical 
role in communities across America for decades. 

But make no mistake, maintaining this completely free model in an increasingly 
competitive and costly industry is a delicate balance. Like all other businesses, local radio 
stations represent brands created and maintained at great expense - from on-air talent and 
content-production costs to staffing and equipment. Radio broadcasters’ ability to continue 
offering their product under a completely free model is direcfly premised on the existing legal 
framework and resulting cost-structure. 

Second, the resulting popularity of broadcast radio - due to its cost (it’s free!), 
community-focus, and of course the product, which often includes music - has contributed to a 
U.S. recording industry that dwarfs the rest of the world both in terms of size and scope. This 
output of diverse and high quality musical works and sound recordings unquestionably benefits 
the public and flows from the current legal regime. 

The existing U.S. system of "free airplay for free promotion” has served both the 
broadcasting and recording industries well for decades. The U.S. is the most significant exporter 
of music and the largest creator for recorded music sales world-wide. Further, the mutually 
beneficial relationship between broadcasters and the music industry, enabled by the existing 
law, has incentivized a U.S. recording industry is larger than that of the U.K, Germany, France 


and Italy combined, all of which impose performance royalties on over-the-air sound recordings. 
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Both empiricaP and anecdotaP evidence suggest that the U.S. radio industry - the 
equivalent of which exists nowhere else in the world and which is directly attributable to the 
existing legal framework - contributes to this commercial success by providing significant 
benefits both to performing artists and recording companies. Indeed, listeners identify FM radio 
as the place they first heard the music they purchased. With an audience of 242 million listeners 
a week, the radio audience dwarfs the listenership of satellite radio and Internet music services.'' 
The fact is, the recording industry invests money promoting songs in order to get radio airplay, 
and earns revenues when radio airplay leads to the purchase of the music listeners hear. 
Contrasted with the varying legal regimes governing sound recordings in other countries, the 
U.S. system has unquestionably been a win for the U.S. recording industry, artists and the 
public. 

Third, radio broadcasting has a profoundly positive impact on the economies and spirits 
of local communities. A recent study found that local radio generated a total of more than half a 
trillion dollars in GDP and over one million jobs in 2012 across the United States.® In North 
Carolina and New York, local radio is responsible for generating close to 32,000 and 67,000 
jobs in these states, respectively,® But perhaps more importantly, the fundamental community- 
based nature of local broadcasting has driven extraordinary levels of public service that make 
our medium unique. The following are recent representative examples of local broadcasters 
serving their communities: 

• When deadly tornadoes ripped through parts of Nebraska, Oklahoma, Arkansas, 

Alabama, and Mississippi in late April 2014, broadcasters stepped into their important 
lifeline roles as first informers, stopping the music and interrupting regularly scheduled 
programming to provide live, wall-to-wall storm coverage;' 


^ Empirical analysis demonstrates that artists and record labels derive significant value from local radio airplay, ranging from 
$1 .5 to $2.4 billion annually. Dertouzos, Radio Airplay and the Record Industry; An Economic Analysis 5 
(https://www.nab.org/documents/resources/061008_Dertouzos_Rax.pdf)- 

See Attachment A. 

'' 2013 NAB Annual Report at 13. 

^ Woods S Poole Economics, Local Broadcasting: An Engine for Economic Growth 2 
(http://www.nab.org/documents/newsRoom/pdfe/Local_Broadcasting_Engine_for_Growth_Publication.pdf). 

^ Id. at 41, 40. 

^http://www. nab.org/documents/newsRoom/PSI/052014LTS.html 
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• Hundreds of radio stations across the country have heiped raise more than $385 miilion 
for the life-saving work of St. Jude, and the St. Jude famiiy of partner stations continues to 
expand. Radio Cares for St. Jude Kids is one of the most successfui radio fundraising 
events in America;® 

• The North Carolina Association of Broadcasters, in a partnership with the USO North 
Carolina, hosted the Welcome Home Vietnam Veterans Celebration for more than 70,000 
attendees including veterans, their families and community members;® 

• In the wake of Hurricane Sandy, one of the hardest-hitting natural disasters to strike the 
northeast, WQHT/Hot 97's Hip Hop Has Heart Foundation was a life-line, responding to 
the overwhelming needs of the community. During the storm. Hot 97 broadcast steadily 
throughout the multiple power outages, providing for some the only connection to news 
and information. In the days following, Hot 97 ran continuous informational 
announcements providing critical information about disaster-relief locations and 
assistance;'® 

• Fifteen radio stations across Chicago are currently helping to spread a message of anti- 
violence with "Put the Guns Down,” an initiative to promote safety through the local 
communities and help to lessen the senseless gun violence that has plagued Chicago. 
Mayor Emanuel explained why he is now using local radio stations in his fight, saying: "We 
do policing. We do prevention. We do penalties. We also need parenting. We're going to 
add a fifth "P" today... pop culture;"” 

• WACO-FM Waco, Texas, morning program. The Zack and Jim Morning Show, broadcast 
live from Afghanistan for a week in February to show support for members of the military 
who are stationed overseas;'® 

• Every August, WSLQ-FM Roanoke, VA, hosts its annual Pack the Bus campaign 
distributing school supplies to children in more than 21 school systems;'® 

• WSNW-FM, Greensboro, NC and its listeners raised over $200,000 to send more than 80 
children intimately affected by illness to Victory Junction Gang Camp,” a medically 
equipped place where children with chronic conditions get to just be kids;”''* 

• KLAC-FM Denver hosted the 13th annual Children's Miracle Network radiothon in 2014 to 
benefit the organization's local hospital, raising $1.87 million over three days and $14 
million over 13 years;'® 

• When wildfires hit San Diego in May, prompting at least 23,000 evacuations, local radio 
stations including KBZT, KIFM, KSON, and KFMB, Jumped into action with around the 
clock evacuation updates, wildfire reports, school closings, and traffic information;'® 

• And next week, the Virginia Association of Broadcasters - with the support of more than 
150 local radio and television stations - will begin a year-long campaign Feeding Virginia 


®http://www.radiocaresforstjude.org/programsites/v/index.jsp?vgnextoid=8431d8edea41321 OVgnVCMI 000001 e021 SacRCRD 
® http://www.nab.org/documents/newsRoom/pdfs/O32012_NCBA_Vietnam_release.pdf 
http://www. nabef.org/documents/newsroo m/pressRelease-asp?id=291 8 
" http://chicagoradioandmedia.com/news/6539-chicago-radio-stations-asking-lisleners-to-put-the-guns-down 
http://www.nab.org/xert/2014emails/publicservice/032014LTS.html 
http://www.broadcastpublicservice.org/story.asp 
id. 

http://www.nab.org/xert/2014emails/publicservice/032014LTS.html 

http://www.allaccess.com/net-news/archive/story/129665/radio-responds-to-san-diego-fires 
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to support all seven regional food banks In Virginia through fundraising and donation 
drives.''^ 

These are not isolated incidents of public service. Rather, these are only a handful of 
examples of what radio stations do across the country, every day, every week, every year, for 
their local communities. 

IV. The Legal Framework Governing Webcasting Stifles It and Undermines the Public 
Good 

I would like to echo the previous testimony of DiMA Executive Director Lee Knife which 
underscored the significant problems created by the current legal framework governing the 
webcasting space. The current webcasting compulsory license contained in section 114 of the 
Copyright Act has failed to achieve the balance between music licensor and licensee that is 
necessary to benefit the public interest. T o the contrary, the current compulsory license and 
resulting webcasting rates work to prohibit effective competition in the webcasting space and 
limit consumer choice. 

Under the current law. it has proven impossible to run a profitable, stand-alone, non- 
interactive webcasting business. The largest player in the space, a company with 70% of the 
non-interactive streaming audience is losing money with every listener - and that service is 
paying license fees at a rate that has a 45% discount compared to the fees that the Copyright 
Royalty Board (CRB) set as the so-called market rate that others must pay. If Pandora had to 
pay the rate set by the CRB, it would have closed its doors long ago. That is not truly a 
competitive market rate. 

As a result, this space lacks effective competition to maximize consumer choice. Make 
no mistake - today, the only companies that can attempt to challenge this service are 
companies that are successful in other industries - whether it be broadcasting, Internet search. 


http://www.vabonline.com/news/vab-announces-campaign-against-hunger/ 
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or consumer electronics - and as a result can leverage that success to subsidize a long-term 
investment in streaming. But that leaves a limited pool of competitors in this space, and little 
opportunity for new entrants. Moreover, history shows that even those competitors eventually 
will tire of losing money and leave the field. It is not a recipe for long-term health. 

For broadcasters in particular, the digital space offers an opportunity to expand the 
footprint of the public benefits highlighted above. But the current rate-setting standard and 
procedures used at the CRB have resulted in license fees that make webcasting cost 
prohibitive. Today, whether you are a large broadcaster or small broadcaster, or your station is 
based in Washington, DC or Charlotte or Casper, the revenue that can be generated from 
streaming simply does not, and cannot, offset the costs.^® This imbalance is impeding the 
growth of Internet radio among local radio broadcasters, which ultimately is not to the benefit of 
artists, songwriters, or most of all consumers. 

Broadcasters favor abandoning the “willing buyer/willing seller” standard and 
transitioning to the fair value “801(b)(1)” standard for setting sound recording performance 
royalty rates. The 801(b)(1) standard (so named because it is found in that section of the 
Copyright Act) has effectively, efficiently, and equitably balanced the interests of copyright 
owners, copyright users, and the public for decades, in various contexts and proceedings.'® 
Further, changes in law that would promote increased transparency in copyright ownership, 
enhanced record-keeping requirements on the part of Performance Rights Organizations and 
other collectives, and reforms to the CRB process, would benefit webcasters and consumers. 


This economic reality has engendered several innovative direct licensing deals betv/een radio broadcasters and record labels 
that include revenue sharing agreements for both streaming and terrestrial airplay. See, e.g., Press Release: Big Machine and 
Cox Media Group Seal Direct Licensing Deal, June 12, 2014 (http:y»VAvw cQxmediaQrQUP.com.mews/crncj-oress-r9!e3aes,'biq' 
machine-and-cox-nied!a-croiip-sea!-dire-ct-iioens.'nGJ9z/ ). These agreements signify that efforts to impose a performance royalty 
on terrestrial broadcasters are better resolved through individualized marketplace agreements rather than a one-size-fits all 
legislative government mandate. 

19 

Instead of determining rates for the a statutory license through a hypothetical marketplace, 17 U.S.C.§ 801 (b)(1) sets forth four 
objectives to be considered: (A) To maximize the availability of creative works to the public; (B) To afford the copyright owner a 
fair return on his or her creative work and the copyright user a feir income under existing economic conditions: (C) To reflect the 
relative roles of the copyright owners and the copyright user in the product made available to the public with respect to relative 
creative contribution, technological contribution, capital investment, cost, risk, and contribution to the opening of new markets for 
creative expression and media for their communications; (D) To minimize any disruptive effect on the structure of the industries 
involved and on generally prevailing industry practices.” 
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and serve the public good. 

V. Conclusion 

Thank you for inviting me to testify before this Subcommittee today, i am confident that 
as this Subcommittee undertakes its review of music licensing, it wili find that laws which 
promote a vibrant and competitive broadcast industry - now and in the future - benefit the 
public good. 

I am pleased to answer any questions you may have. 
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Attachment A 


Members of the recording industry at the artist and label levels confirm the promotional 
impact of radio airplay: 

• “Thank you to radio. ..This record ['Stay'] never would have been this big if it 
wasn’t for radio” says (grihanna at giheartmusic Awards.^® 

• “You can see a direct correlation. If you looked at a terrestrial radio audience chart 
and at the ITunes top 10 singles chart, I would say 75 percent of it matches up.” - 
RCA Records Executive Vice President & General Manager Joe Riccitelli,^' 

• Radio “still has massive reach in the local community” and “the top of the food 
chain” for making hits. - Island Def Jam’s Steve Bartels^^ 

• “Radio connects the world together. It’s my friend and it’s everyone’s goal to have 
a big hit song on the radio.” - Lady Gaga producer and songwriter/producer and 
label executive RedOne^^ 


^ https://twitter. com/I nsideRadio/status/462048988997648385?refsrc=ema!l 
September 26, 2013, http://www.radioink.com/At1icle.asp?id=2704233&spid=24698 
NAB Radio Show, September 18, 2013, http://www.allaccess.conVnet-news/archive/story/122418/the-2013- 
radio-show-kicks-off-in-orlando 

SXSW “Navigating The Waters Of Radio To Your Benefif panel, http://www.aiiaccess.com/net- 
news/archive/story/1 16420/radio-s-ciout-hailed-at-sxsw 
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Mr. Coble. Thank you, Mr. Warfield. 

Mr. Van Arman? 

TESTIMONY OF DARIUS VAN ARMAN, CO-FOUNDER, SECRETLY 

GROUP, AMERICAN ASSOCIATION OF INDEPENDENT MUSIC 

(A2IM) 

Mr. Van Arman. Chairman Coble and Ranking Member Nadler 
and Members of the Subcommittee, thank you for inviting me to 
testify today on behalf of the small and medium-sized businesses 
that make up the American Association of Independent Music, 
A2IM. 

I am Darius Van Arman and I am an entrepreneur. I am the Co- 
Founder and Co-Owner of Secretly Group, a group of independent 
labels headquartered in the mid-West of the United States. We cur- 
rently employ 70 U.S. employees. We have multiple gold albums 
and singles, and one of our recording artists. Bon Tver from the 
State of Wisconsin, has won multiple GRAMMYs. I’m also on the 
board of A2IM, a not-for-profit trade organization representing over 
330 independent record labels of all shapes and sizes from all over 
the U.S. from Hawaii to Florida. 

Our sector now comprises 34.6 percent of the U.S. recorded music 
sales market. First and foremost, the American independent sector 
wants nothing more than a free market with a level playing field. 
However, there is one thing standing in our way: Big companies 
using their power and resources to take what is not fairly due to 
them. 

Large technology companies use our music but, because of the 
safe harbors our current copyright law provides to them, artists, 
creators, and independent labels are not being fairly or adequately 
compensated. Broadcasters are not paying anything at all to broad- 
cast their sound recordings on AM/FM radio. This is not only un- 
fair to us on the creator’s side, but it is also unfair to those digital 
services who do pay creators. And, within our music industry, there 
is one imbalance that is the primary threat to musical creative en- 
terprise: Market concentration. 

Today, just three major label groups exist comprising about 65 
percent of the U.S. recorded music sales market based upon copy- 
right ownership, the largest two of which are subsidiaries of foreign 
corporations. Congress intended the copyright would stimulate new 
creative works for the public interest for consumers. It did not in- 
tend to enable just a handful of private interests the ability to 
make huge profits unfairly on the backs of creators. 

While we like the idea of a comprehensive approach to music 
copyright legislation, this music bus must be driven by all members 
of the music creator community; not steered by just a few major 
private interests toward only their goals. 

So what do we need? We need stronger copyright protections. 
The shape of copyright law now is currently subsidizing large tech- 
nology companies. 

We need a broadcast performance right. Broadcasters must fairly 
compensate all creators so the creation process can continue. A 
broadcast performance right will also give us international reci- 
procity and the receipt of overseas radio royalties which will im- 
prove America’s balance of trade. 
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We need more transparency and more efficiency in our music li- 
censing system. Our industry can’t afford to unfairly take value 
away from artists, creators and those who invest in these creators. 

Finally, we need a stronger compulsory statutory license for non- 
interactive performances as it is the best friend of a level playing 
field. 

Creator pay must be based on actual music usage. The current 
music licensing system is broken. It provides incentives for the 
wrong behavior. Large companies take advantage of whatever inef- 
ficiencies exist in the marketplace to make an extra buck. 

So we need copyright law revisions that do the following: In- 
crease the value of music; make copyright more equitable; reduce 
inefficiencies; and enable creators to create what consumer’s desire. 
Our sincere hope is that we can come to these revisions in partner- 
ship with all industry participants. 

The vast majority of small and medium enterprises that comprise 
the independent sector are American companies employing Amer- 
ican citizens in American offices and directly supporting American 
creators. Almost every dollar that is earned by an independently 
owned copyright has a much greater impact on the U.S. economy 
than every dollar earned by a foreign-controlled major label copy- 
right. Congress and the copyright office should keep this in mind 
when it contemplates copyright law revisions. As American copy- 
right law should inure primarily to the benefit of American con- 
sumers, American creators and American enterprises. 

In the end, all the independent sector wants is a free market 
with a level playing field. We want to compete to provide the eco- 
nomic growth and job creation that our American economy needs. 
Thank you. 

[The prepared statement of Mr. Van Arman follows:] 



270 


COMMITTEE ON THE JUDICIARY 

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY AND THE INTERNET 


Testimony of Darius Van Arman 
Co-Founder of Secretly Group 
Bloomington, Indiana 

Board of Director member of the American Association of Independent Music (“A2IM’) 

before the 


United States of America House of Representatives 


House Judiciary Committee 

Subcommittee on Courts, Intellectual Property and the Internet 
2138 Rayburn House Office Building 
Washington, D.C. 20515 


Hearing on: 

Music Licensing Under Title 1 7, Part Two 
2141 Rayburn House Office Building 
10:00 AM 
June 25, 2014 



271 


Chairman Coble and Ranking Member Nadler, and members of the sub- 
committee, thank you for inviting me to testify today on behalf of the small and 
medium sized businesses that make up the American Association of Independent 
Music (''A21M"]. 

My name is Darius Van Arman and 1 am an elected member of the A21M 
board of directors. A21M is a 501(c)(6) not-for-profit trade organization 
representing a broad coalition of over 330 independently owned U.S. music labels. 
We are primarily American-owned small and medium-sized enterprises (SMEs) who 
directly support the American creative community. We are not only investors in 
creative enterprise, but our members either directly facilitate the creative process 
or are recording artists and songwriters themselves. Our community is a diverse 
community. We release music in all genres, we are based in all parts of the United 
States — from Florida to Indiana to Hawaii — , and we come in all shapes and sizes. 
Some of our members have dozens of employees in multiple locations, some are 
very small shops with just a handful of employees, and some are just artists 
themselves who self-release their own music. 

Being independent doesn't mean being small. Independent labels release 
commercially successful hit records by artists such as Taylor Swift, Adele, Paul 
McCartney, Mumford & Sons, the Lumineers and Vampire Weekend, to name a few. 
According to Billboard Magazine — using Nielsen SoundScan data for 2013 and 
computing on the basis of copyright control or ownership — , the independent music 
label sector now comprises 34.6% of the U.S. recorded music sales market. Looking 
at just digital sales or streaming figures using the same methodology, the 
independent market share figure is significantly higher, closer to 40%. 

Independents also currently release over 90 percent of all music released by music 
labels in the United States. We are not on the margins of the music industry; we are, 
together with the artist creators who we support, at the very vibrant core of it. 

In addition to testifying as an A2IM board member, i also come here today as 
an entrepreneur. I founded the record label jagjaguwar in 1996 out of my bedroom 
in Charlottesville, Virginia. Since then, I have become a co-owner in the labels Dead 
Oceans, Secretly Canadian and Numero Group. These four labels are now known as 
Secretly Group, we are headquartered in the Midwest of the United States (primarily 
in Bloomington, Indiana), and, together with affiliated companies SC Distribution, 
Fort William Artist Management and Secretly Canadian Publishing, we currently 
employ seventy U.S. employees. For the most part, our companies fund, release and 
champion new music by new artists, but we also re-release older works, investing to 
richly re-contextualize them when we do and always with an eye on spotlighting 
artists who have been overlooked or underappreciated. Although our companies 
have not invested in the insider games prevalent within the U.S. commercial radio 
world, we've achieved multiple gold albums and singles on the strength of our 
repertoire. Our recording artists have also achieved some of the highest accolades 
within the industry. For example, in 2012, Jagjaguwar recording artist Bon Iver won 
two Grammy Awards (for Best New Artist and Best Alternative Album), and, in 
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2014, Secretly Canadian recording artist Tig Notaro was nominated for a Grammy 
Award for Best Comedy Album. We are for-profit companies, with an eye on the 
bottom line and with the intent to grow our businesses and create job growth 
without any reliance on government subsidies or handouts. At the same time, the 
primary purpose of all of our companies from day one has been to make a deep and 
lasting cultural contribution. We exist to profitably invest our time and resources in 
the creative enterprises of artists in order to accomplish this purpose. 

It should also be mentioned, as it will come up later in my testimony, that 1 
am a non-voting observer on the board of Merlin, which is an international rights 
agency used by independent music companies to collectively license their repertoire 
to digital services. 

This is my testimony on the state of music licensing today in the United 
States, and it reflects my views, the views of A2IM and the perspective of the 
independent community. 


COPYRIGHT AND THE MUSIC INDUSTRY 


Copyright was established to stimulate the creation of new artistic and 
scientific expression. With this public interest in mind, the United States Congress 
passed copyright legislation providing creators with exclusive rights to their works 
for a set period of time. This, in effect, created markets for intellectual expression. It 
was Congress’s intent that these markets sustain the efforts of creators and the 
institutions that directly support and finance them. Otherwise, the purpose of 
copyright would never come to fruition, either for lack of sufficiently motivated 
creators or for lack of sufficient investment in creative enterprises. 

While these exclusive rights are essential to sustaining creators and those 
who invest in creative enterprises, if copyright laws inadvertently established 
effective markets that compensated creators either too poorly or too generously, 
then the dissemination of intellectual expression would suffer. Either it would not 
be worth the time for creators to create new works, or the cost of new works would 
be too great for the public to either have access to them or to afford them. Thus, 
Congress must be primarily concerned with achieving and maintaining the right 
balance when it contemplates changing copyright law and protection — the balance 
not only between the public interest and the interests of creators, but also the 
balance between the various constituents on the creator side. In the music industry 
context, the interests of the creator side that Congress must balance are those of the 
small and medium recording companies (i.e. "the independents"), the major 
recording companies, the recording artists, the songwriters, the producers, the 
publishers, the musical performers and the performance societies. 
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What does the music industry agree on? We agree that copyright is essential, 
and that without strong copyright our music industry would not be viable. We also 
agree that copyright protections have become too thin, and, as a result, too much of 
the compensation stemming from musical copyrights on both the sound recording 
side and the songwriting side is falling into the coffers of large technology 
companies and large broadcasters. When these large companies defend themselves 
against criticism that they are not adequately or fairly compensating rights holders 
for the musical expressions they are exploiting, they claim they are serving the 
public interest and that any increase in compensation to rights holders would 
dampen the public's access to content. At the same time, they fail to mention or gloss 
over the record profits they are enjoying on the backs of content rights holders. The 
reality is this: in sharp contrast to the fortunes of the technology companies and the 
broadcasters, the music industry revenues are now just a fraction of what they were 
15 years ago. Since then, U.S. Track Equivalent Units per Nielsen SoundScan (which 
factors 10 single sales as equal to one album) have declined 45% from 755 million 
in 1999 to 415 million in 2013. According to RIAA statistics, there has been an even 
greater 52% dollar decline from $14.6 billion to $7 billion in overall recorded music 
revenues, a decline of 65% after factoring in the Consumer Price Index. This greater 
decline Is the result of both lower music sale prices and new revenue streams, such 
as streaming, not making up the difference. 

While much of this erosion in the value of copyright is due to the disruption 
caused by the digital revolution, digital transmission is an innovation that the 
independent sector embraces, as it has substantially improved our community's 
direct access to consumers, both commercially and promotionally. At the same time, 
it is the very ease now with which consumers can digitally access music that has 
caused the copyright balance to shift away from creator interests and towards 
public access and the so-called-intermediaries of access, in light of this, it is wholly 
appropriate for Congress to act now to reset the overall copyright balance. Or, at the 
very least. Congress should set policy to prevent any further erosion of copyright 
value. 


MARKET CONCENTRATION 


Within the music industry, one imbalance in particular is the primary threat 
to musical creative enterprise: market concentration. Twenty-five years ago, there 
were six major labels in the recorded music market in the United States. Today, just 
three companies exist — whose interests are represented by the Recording Industry 
Association of America, Inc. ("RIAA") — comprising 65.4% of the recorded music 
sales market in the United States based on copyright ownership, the largest two of 
which are subsidiaries of foreign corporations. These three major recording 
companies control an even higher percentage of the total market share of U.S. music 
distribution, and each of their parent companies also have music publishing arms 
that, altogether, own or control composition copyrights that represent almost 50% 
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of publishing revenues in the United States. Even the RIAA, who represents just the 
three major recording companies, claims on its website and in its regulatory filings 
that the "RIAA is the trade organization that represents the music companies that 
create, manufacture and/or distribute approximately 85% of all legitimate recorded 
music produced and sold in the United States". 

What does this market concentration lead to? Well, using their market clout 
and misrepresenting their market share figures^, the three major recording 
companies have become proficient at extracting a disproportionate share of 
copyright-related revenue from the marketplace. For example, it is a common 
practice for the largest of the three. Universal, to require new digital services — who 
cannot rely on compulsory statutory licenses — to provide advances or guarantees 
so large that there is no recourse left to the digital service other than to heavily 
discount what they can offer as compensation to independent rights holders. This is 
an unfair trade practice and deserves Congress’s and the Copyright Office's special 
attention. But the underlying mechanics of this practice are even more problematic, 
causing a deeper inequity, which I will expand on below. 

For example, consider the scenario where a digital service offers a streaming 
deal to a major recording company, where it proposes a royalty rate (which could be 
a certain amount that is paid per each stream of the major's repertoire) as well as a 
guarantee on what income the major will receive over the first year of the deal 
regardless of how many streams actually occur. In the negotiation that ensues, the 
major could try to increase the royalty rate, the guarantee or both. 

In this scenario, what would be the most advantageous negotiation strategy 
for the major? Well, if the major uses all of its bargaining power to maximize just the 
guarantee — with the intention that the guarantee is so high that it can't possibly be 
recouped in the period of time allotted for it — then the unrecouped portion of the 
guarantee is a significant boon to the major. It is revenue that cannot be attributed 
to specific recordings or performances, and thus the major does not have to share it 
with its artists, the independent labels distributed by the major, or publishing 
interests, unless there are special contractual stipulations covering this kind of 
income (which is an accommodation that is attainable by only the largest and most 
established artists and labels). Also, a very similar dynamic to the one described 
above is the practice where majors receive equity stakes in digital services, 
presumably in exchange for providing such services more favorable terms for their 
copyrights. For example, all three major recording companies have received equity 


^ For example, the Billboard Magazine article on 2013 market share dated January 15, 2014 shows 
Universal Music with a 38.9% market share based upon distribution [which is in of itself an over- 
stated percentage of distribution share as some labels Universal distributes do not use Universal for 
100% of their distribution] but only a 28.5% market share based upon copyright ownership. 
Universal uses the higher market share figure to increase the guarantees and advances it gets in 
negotiations. A21M believes that copyright ownership is the only appropriate market share 
definition. 
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stakes in the interactive streaming service Spotify. If Spotify has an IPO and these 
equity stakes are liquidated, how will the proceeds be shared? 

This additional revenue that is earned from unrecouped advances, annual 
guarantees or equity stakes can be referred to as "breakage’’. These breakage 
revenues are not just earned by the major recording companies, they are also 
earned by independent labels, which is one of the reasons why the independent 
sector is well aware of breakage and how much value it can potentially divert from 
both the independent community and the overall creative community. The 
international rights agency Merlin — of which many of A2IM’s members are also 
members — , not only maintains equity stakes in some of the digital services that it 
has concluded deals with, just like the majors, but it recently reported that it would 
be paying its members over a million USD from unrecouped guarantees from just 
two global streaming deals. In one deal, this breakage is over half of what was 
earned in royalties, and, in the second deal, the breakage is almost five times what 
was earned. It is worth considering what this latter case actually represents value- 
wise to get a full sense of how much breakage can distort compensation, i.e. when a 
label receives $600 through this second streaming deal, it could theoretically keep 
$500 (the unrecouped portion, i.e. the breakage portion) as its pure profit and only 
share with the artist a portion of $100 (the recouped portion, i.e. earned from 
streams that occurred). This is a significant inequity. 

While it is Merlin’s practice to apportion such breakage revenues it has 
received pro-rata to what was actually performed on each service, which 
encourages that such extra value is passed on to artist creators, the independent 
labels and distributors that Merlin represents are not obligated to share this 
breakage income in this way. Counterbalancing this to an extent, many leading 
independent labels have decided to sign on to the "Labels’ Fair Digital Deal 
Declaration” that the Worldwide Independent Network has authored (see Exhibit 1), 
volunteering^ to equitably share such income with creators in the same manner they 
share royalties. But the voluntary measures will not be enough. What must be 
enacted in copyright law are provisions (some of which are recommended further 
below) that will protect against the inequities caused by breakage. Quite simply, 
playing breakage games is not the way the independents want to do business; it’s 
unfair and highly inefficient. Although we’ve gotten a small taste of how lucrative 
breakage can be, the vast majority of the value of the copyright marketplace being 
misallocated by this practice is done so at the hands of the major recording 
companies. It is also our preference for primarily non-interactive services that, 
whenever possible, the compensation is aggregated and allocated via a system of 


2 One of the major recording companies; Warner Music Group, currently has a more progressive 
stance than the other two majors with regards to breakage, volunteering to share unrecouped 
advances and guarantees [but not equity) as a matter of policy with artists and with the independent 
labels that it fully digitally distributes. 
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compulsory statutory rates set via a copyright court that ensures that all creators 
are paid fairly based on the actual consumption of music. 

The intent of copyright is to create markets to stimulate new expressions, not 
to provide a handful of private interests the ability to make profits by using their 
market clout to siphon off an unfair share of the compensation that was intended to 
reward creators and the institutions that most directly support them. If the music 
industry is to be compared to an ecosystem like the ocean, it can't be a viable or 
vibrant one if a few really big fish are sucking up most or all of the oxygen that 
copyright is providing. Also, this music industry ecosystem would not be a fair and 
equitable one If the appropriate copyright balances between the constituents within 
the music industry were determined by just the big fish and outside the full purview 
of Congress and the Copyright Office. While we like the idea of a comprehensive 
enactment of omnibus music copyright legislation that the whole music industry 
supports, this bus must be driven by all members of the music creator community, 
not steered by just a few major private interests towards only their goals. 

The current music licensing system is broken, and while Congress and the 
Copyright Office consider the full range of possible remedies, it should take great 
care not to replace our current system with one that is even more privately 
controlled, that leads to more market concentration and that further incentivizes 
breakage-like practices, 


"FAIR MARKET VALUE" AND THE COMPULSORY STATUTORY LICENSE 


Within the scope of recorded music sales, the fair market value of recorded 
music copyrights can be easily determined, whether these copyrights are embodied 
in the form of compact discs, vinyl records or permanent MP3 downloads. Fair 
market value in this context is simply a function of what the market will bear. A 
music label or a distributor sets a wholesale price for its recordings, using its best 
business judgment as to what price will maximize revenue. A physical or digital 
music retailer then marks up this wholesale price by whatever percentage it 
chooses (or the retailer could decide to rely on an agency model, where it always 
marks up a certain set percentage). It is then left to the market what revenue 
actually comes back to rights holders. If one label sets too high of a price for a 
recording, there is no negative impact on the sales revenue performance of a 
different recording from another label. 

Now, however, a new music economy is emerging where recorded music 
sales in the form of compact discs and permanent MP3 downloads, as described 
above, have been dramatically diminished. Replacing recorded music sales are 
access models in the form of interactive digital services such as Spotify, Rdio, Beats 
and Rhapsody and semi-interactive custom radio services such as Pandora and 
iTunes Radio. Since 1999 per Soundscan, CD sales have fallen from over 750 million 
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units per year to 165 million units in 2013, while sales of digital downloads are now 
in steep decline, falling 5 percent in 2013 and dropping 13 percent in the first 
quarter of this year.’ Counterbalancing this, the number of Spotify paid subscribers 
has climbed to 10 million worldwide, and Pandora has grown 28 percent over the 
previous year.'* 

One can now very easily imagine where all this Is heading. David Carr, music 
writer for the New York Times, may have stated it best when he wrote, "With 
scarcity now gone, songs are in the air, a mist we move through like so much 
department store perfume. We are no longer collecting music: it is collecting us on 
various platforms." 

So, in this new emerging paradigm, what is the most appropriate method of 
determining the fair market value of a music copyright? 

The answer is obvious. When a digital service such as Pandora earns revenue 
by either charging a subscription fee or by selling advertising, it ends up with a fixed 
revenue pie from which it shares revenue with all rights holders. This revenue pie is 
the same value, regardless of which specific recordings on the service are played, 
whether Led Zeppelin is played 100 times or 100,000 times. So the most equitable 
way for a service like Pandora to diwy up its revenue with rights holders is to do so 
in direct proportion to the number of streams that actually occur for each rights 
holder. This is what Congress clearly intended when they enacted the Digital 
Performance Right in Sound Recordings Act in 1995 [the "DPRA") and the Digital 
Millennium Copyright Act in 1998 [the “DMCA”). "A song by a pop artist such as 
Justin Bieber shouldn't be valued more than a blues song by an artist by the name of 
Koko Taylor,” A2IM president Rich Bengloff said just recently in an interview with 
NPR. "They should have the exact same value, justin Bieber may get paid 10 times 
more because his music is listened to 10 times more, and that's fair."® 

In the new music economy, each music copyright should possess the same 
intrinsic value, where the revenue that each copyright earns for its rights holder 
should only be a function of how many times the copyright is performed by the 
public, not a more abstract notion controlled by gate keepers, the major publishers 
or the major recording companies. Music copyrights should be competing in the 
market place for "user attention” on a level playing field. Pedigree or the so-called 
imprimatur of a copyright being owned by a larger company doesn't increase a 
copyright's value. Only the actual performance of copyrights by users matters. 
Valuing music copyright in this way is not only fair and market-based, but there is 


3 Cited from Jon Maples, http://jonmaples.com/2014/05/08/the-magic-numhers-h()w-apple-beats- 
the-demise-of-music-downloads/ 

•* Cited from David Carr’s column “The Media Equation" in the New York Times, 
http;//www. nytimes, com/2 014/06/09/business/media/free-music-at- least- while-it-lasts.html 
^ Rich Bengloff interviewed by NCR, http://www.npr.org/2014/06/09/320324953/reach-for-the- 
sky-youtube-music-service-in-standoff 
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no other methodology that comports more efficiently to the very Intent of copyright 
law than this. 

The level playing field for compensation as described above is a central 
aspect of the compulsory statutory licensing provisions established in sections 1 14 
and 115 of the Copyright Act, and it is why the compulsory statutory license on both 
the recorded side and the publishing side is so important to the independent sector. 
But the compulsory statutory license also protects against the practice previously 
discussed of major recording companies abusing their market clout to get a 
disproportionate share of fixed revenues. Remember, with music sales through CDs 
or MP3s, If a price is raised on one recording, it has no deleterious effect on the 
income prospects of another recording. In contrast, in the new world of access 
model digital services where revenue to rights holders comes from fixed revenue 
pools, if a major recording company finds a way to make an extra dollar for its 
copyrights, it's one less dollar that the digital service can afford for everyone else's 
copyrights. The compulsory statutory license protects against this inequity by 
creating a value floor for all copyright owners and removing the incentive for digital 
services to trade guarantees and advances for lower royalty rates [which only 
lowers the value of music and artist compensation). The compulsory statutory 
license assures that all compensation stemming from the exploitation of copyrights 
is attributable to specific performances, such that compensation is shared fully with 
all rights holders including creators and songwriters. 

Another really good rationale for maintaining or significantly expanding the 
scope of compulsory statutory licensing is the reduction of transactions costs for the 
entire industry that comes with it, which Bob Kohn, author of Kohn On Music 
Licensing, makes a strong argument for in his recent Library of Congress U.S. 
Copyright Office music licensing filing.'^ This transaction cost savings is not lost on 
the technological sector in particular, which is one of the reasons why they are in 
favor of compulsory statutory licensing as well. In an interview with CNET at SXSW 
in 2013, Spotify founder Daniel Ek said, “That is one of our biggest limiters to 
growth, the restriction that you can’t share any piece of content anywhere. You need 
collecting societies in every market and publishing deals in every market."^ 


STATUTORY REFORMS WE SUPPORT 


Currently, on the recorded music side, the compulsory statutory license 
outlined in Section 114 is applicable only to services that are "non-interactive’’ and 


^ As Boh Kohn stated in his recent Library »)f Congress IJ.S. Copyright Office music licensing filing, 
“But what justifies restricting the copyright owner's freedom of contract? Tt could only he that, hy 
reducing transaction costs, the public will benefit from the availability of a greater variety of 
recordings [within legitimate limits that protect artistic integrity) of existing musical works — which 
is the ultimate purpose of incentivizing creators in the first place." 

~ Spotify founder Daniel EK interviewed by CNET, http://www.cnet.com/news/the-future-of-music- 
according-to-spotifys-daniel-ek/ 
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that comply with certain programming restrictions, it clearly applies to non- 
interactive internet radio simulcasts (such as streaming by radio stations KEXP or 
KCRW] and non-interactive transmissions from Sirius XM satellite radio, and it 
clearly does not apply to fully interactive services like Spotify and Rdio. But it is 
unclear whether it applies to services that are semi-interactive, such as ITunes 
Radio, which could potentially rely upon a compulsory statutory license but instead 
relies on a direct license (which by itself, does not make it a non-statutory service, 
as direct licenses for statutory services are permitted by our copyright law). There 
is no common agreement, including between the major recording companies, 
whether ITunes Radio is eligible for the Section 114 license. 

With this in mind, A21M supports the following ways of clarifying or 
expanding the scope of the compulsory statutory license: 

1) Congress, when adapting copyright law, should more precisely 
delineate the distinctions between interactive, semi-interactive and non- 
interactive services, and it should also provide some ruling mechanism to 
determine the eligibility of services for the Section 114 license (or for the 
applicable mechanical rate according to the Section 115 license) when there 
is ambiguity regarding interactivity and functionality. Compulsory statutory 
licenses should be made available to semi-interactive services such as iTunes 
Radio. 

2) Congress should prohibit the pervasive practice where some portion 
of compensation stemming from interactive licenses is not apportioned to 
performances of copyright. This would not only prevent an end run around 
the intent of copyright, it will also provide some compulsory-like protection 
against the ill effects of market concentration in the interactive streaming 
space. 

3) The U.S. Copyright Office and the CRB must ensure that all services 
using sound recordings within their services be required to use an 
International Standard Recording Code (i.e. "ISRC" codes) and an 
International Standard Name Identifier (i.e. "ISNI" codes) to identify all 
recordings, and such services should also be required to incorporate these 
codes into the metadata of the recordings they use in order to achieve more 
accurate accounting and distribution of sound recording royalties. 
Additionally, all services relying on the statutory license should be required 
to report all musical performances that occur through their service to royalty 
collecting collectives such as SoundExchange, clearly delineating which 
performances are relying on the statutory license and which are relying on 
direct licenses instead, to better ensure fair and accurate accounting to all 
parties. A major concern for independent music labels is not just 
contractually getting their correct proportionate share of revenues based 
upon actual copyright ownership. A second challenge is ensuring that the 
accounting received is correct and that independents are actually getting 
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paid for all of their copyright repertoire. A group must be created to set 
standards and help create and maintain copyright ownership databases 
under the auspices of the U.S. Copyright Office, and not under the auspices or 
control of the RIAA or the major recording companies, to ensure high 
standards are maintained on a fair and equitable basis.^ 

4) A terrestrial radio performance right on the recording side must be 
established (see below), and Section 114 must be expanded to provide a 
compulsory statutory license for it. As SoundExchange commented in its 
recent filing with the Copyright Office, "Businesses using music for 
commercial advantage should pay for the privilege, and such payments are 
what makes possible the creation of new music. Accordingly, the lack of a 
terrestrial radio performance right is a glaring iniquity in U.S. law that should 
be addressed. Where rights exist, music licensing provides a framework for 
channeling payments to creators to enable more creativity." 

5) Pre-1972 sound recordings must be included within the Section 112 
and 114 statutory licenses. It is unfair when services using pre-1972 
recordings do so without compensating creators for those usages. Our 
heritage artists deserve equitable compensation for their significant cultural 
contributions. 


THE TERRESTRIAL RIGHT 


The U.S. is the only one of the 34 Organisation for Economic Co-operation 
Development Countries (“OECD”) that does not have a performance right for public 
broadcast radio performances. For the over-the-air traditional AM/FM broadcast 
radio dial, the independents have made significant inroads in airplay. But we still 
don't have a performance right that would ensure that music creators get paid when 
their sound recordings are broadcast on over-the-air radio. This must change. 
AM/FM broadcasters make billions selling ads to folks who tune in for our music 
while our sound recording creators get nothing. That's unfair. A2IM are members of 
the musicFIRST coalition, along with featured artists, backing musicians and 
vocalists, artist managers and others working toward making this legislation 
happen in the U.S. 

In addition, this lack of a broadcast performance right impacts our 
international business, as our royalties overseas remain captive to the fact that, 
unlike other industrialized nations, we don’t compensate performers for terrestrial 


^ A2TM will he filing with the U.S. Copyright Royalty Board [the “CRB") in response to their request 
for comments on "Record Keeping For Use of Sound Recordings Under Statutory Licenses", outlining 
in further detail some of the items discussed above, as strict detailed data reporting requirements are 
essential to ensure the proper copyright owners are compensated for their investment in the musical 
creation process, 
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airplay. So without this legal reciprocity right, our royalties are, in effect, not 
available to U.S. independent music labels and their artists. If we allow radio or 
internet services to force zero rates or below market rates on us, to subsidize their 
business models, we will have allowed the gift wrapping to take on much greater 
value than the treasure that is in the box, the music! Our artist's music that fuels 
AM/FM radio and every other platform that features music must be compensated. 

A2IM's members also believe in parity for all members of the music 
community. The lack of a sound recording performance right is unfair to the digital 
transmission music services [both interactive and non-interactive) who already 
support sound recording owners with compensation. We believe that allowing 
terrestrial broadcast stations to continue to pay nothing may undermine the critical 
structures that are now emerging which may lead us towards a fair and equitable 
music industry. So we believe that some form of rate parity between terrestrial and 
digital broadcasters must be a goal of any music licensing revisions contemplated by 
the U.S. Congress, however we stress that this parity should not be established by 
discounting what is already being paid on the digital side, as we contemplate a 
music marketplace which will become increasingly more digital and less terrestrial 
over time. 


MUSICAL WORKS 


A2IM represents music labels who are the investors in the creation of sound 
recordings. That said we believe that over one-third of our music label members 
also have ownership Interests In and are involved in the exploitation of musical 
works. As a result, a large number of A21M members are involved in both the 
creation of and the use of written compositions. 

The National Music Publishers Association (‘'NMPA") and the Performance 
Rights Organizations ("PRO’s”) ASCAP, BMI and SESAC have been advocating for an 
overhaul of the musical works licensing process, stating that the songwriters and 
publishers that they represent are not receiving fair compensation for their work. 
A21M as an organization has the utmost respect for these creator colleagues and the 
individuals and companies they represent. That said we believe the current system 
of mechanical licensing under section 115 using compulsory statutory licensing 
rates is a fair system to use for compensating songwriters and publishers. 

Music labels are the major investors in the music creation process. Music 
labels sign artists and incur at-risk capital to support artists with advances and 
funding of the recording of sound performances. Music labels then incur the costs to 
market and promote the artist's music and employ both internal staff, with high 
fixed costs, and pay external staff to cover the areas of publicity, advertising, 
marketing, radio and video promotion, etc. Most label's artist signings are not 
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ultimately profitable and overall music label profit margins in the aggregate are very 
low. 


Contrast this with publishers. Many publishers sign songwriters and give 
advances only after either a songwriter is established or after a music label has 
agreed to sign the songwriter/ recording artist for recordings because they know at 
that point that the above music label investment process will commence. Publisher's 
investments in songwriters are modest to non-existent, except for established 
proven writers who have already achieved success, and their marketing budgets are 
low. As a result, the bottom line for Publishers is high. Based upon public releases 
for ASCAP and BMl, Publishers had revenues from music performances of almost 
$1.9 billion for their most recently reported fiscal years. If you add an estimate for 
SESAC, which does not disclose revenues, we believe the number should exceed $2 
billion. Both ASCAP and BMl have disclosed overhead rates before distributions of 
under 14%, in the aggregate about 13%. The balance of 87% is distributed, which 
means that there are profits of over $1.7 billion from PRO performance sources. The 
publishers then additionally have their revenue streams from sales, synchronization 
licensing and other sources. 

The above data, we believe, confirms that the publishers make considerably 
more profits than the sound recording owners, and we believe the net profits 
earned by the creator community should be the criteria considered, not the gross 
amounts received which the NMPA erroneously keeps emphasizing. Let us assure 
you that there is no expense waste or high salary creep in our community. The 
Section 115 compulsory statutory mechanical licensing process, using CRB rates, is 
working for all parties. There is no need for a blanket licensing process for 
mechanical licenses for songs used in the sale of recorded music. Any elimination of 
statutory rates for these recurring standard usages will tip the profit scales further 
in favor of the publishers and market concentration. We also believe that the use of 
musical works for audio/visual synchronizations and other non-standard usages of 
written compositions for television, games, advertisements, toys, etc. should 
continue to be negotiated on a direct license basis. 


THE DMCA SAFE HARBOR AND GOOGLE YOUTUBE 


Google, currently the largest corporation in the world by market 
capitalization, is cognizant of the rising perception that the copyright imbalance has 
moved too far away from adequately compensating rights holders. So much so that 
the vice president of YouTube content at Google, Tom Pickett, recently told music 
industry attendees at the Midem conference in Cannes, France that Google YouTube 
"[has] paid out to the music industry over the last several years over a billion 
dollars."^ However, this sum is far less than what more music-oriented digital 


^ Cited on Creative Intelligentsia's Content & Technology Report, February 7, 2014, 

http; //www.creativeintelligentsia.com/content-technology-policy-report-february- 7-2 014/ 
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services such as Spotify and Pandora are paying creators and labels, especially when 
taking into account that these other services are paying significantly more based 
on less streaming and to satisfy fewer consumers. It should be pointed out that the 
manner in which Google YouTube has decided to pay the music industry — often 
with large advances or guarantees to only the largest labels, where a significant 
portion of such advances are not attributable to specific performances or streams, 
i.e. the practice of breakage we discussed previously — means that the compensation 
offered for content does not flow efficiently to the creators. Also, Google YouTube 
currently relies on a safe harbor granted by the DMCA which allows for user- 
generated content [i.e.,''UGC'’) to be uploaded to the YouTube service without 
Google YouTube itself having copyright infringement liability (provided it reacts in a 
timely fashion to take down requests), a safe harbor provision that Google YouTube 
claims it needs for the YouTube service to remain viable. 

Currently, a significant portion of the independent sector is involved in a 
public dispute with Google YouTube over its new subscription music service that it 
plans to unveil in the next few months. A2IM President Rich Bengloff said in a recent 
letter to the Federal Trade Commission (see Exhibit 2) about Google You Tube's 
unfair trade practices connected to this launch, "Google has shown little willingness 
to play fair on issues such as tax responsibility, and it now shows a similar lack of 
regard for cultural diversity and creativity and marketplace access. We would argue 
that a dominant player such as YouTube forcing SMEs to accept lower rates than 
non-SMEs constitutes abuse of a dominant position, with regard to the digital music 
and video streaming market.” 

Also, one account of this dispute claimed that Y ouTube will start blocking the 
videos of independent repertoire in some countries very soon. According to 
Associated Press sources, "YouTube will block the music videos so users of the test 
version won't be confused about which content they can access for free and which 
features require payment Allowing free streams of music by certain artists while 
not offering them on the paid service would erode the value of the paid plan."!" This 
relates to the premium videos that labels and artists create. YouTube has announced 
their intention to continue to stream consumer's UGC videos, so as to continue 
to supply Google with consumer traffic and the resulting advertising revenues. 

But related to the UGC videos of the independent music community, it seems that 
Google YouTube no longer plans to monetize those videos with advertisements or to 
make available to creators the YouTube content management system that enables 
efficient management of the availability of creator assets within the YouTube 
service. This will result in creators having to fall back into the costly whack-a- 
mole process of copyright protection, which we believe was not the intent 
when Congress enacted the DMCA legislation in 1998. 

If the above is true and if takedowns occur in the United States, not only will 


Cited by Associated Iiress, June 17, 2014, http://abcnews.go.com/Technology/wireStory/youtube- 
launch-music-service-amid-indie-dispute-24183506 
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consumer access to the rich musical heritage and diverse American musical culture 
that the independent music community brings to the world be jeopardized, but also 
the hypocrisy in Google YouTube's position on the DMCA safe harbor will come in 
sharp focus. How can Google YouTube argue that it needs the DMCA Safe Harbor to 
remain viable and to protect access to the public on the one hand while, on the other 
hand, it has found the resources and the wherewithal to take down music videos 
simply because these videos have the potential to create confusion or erode value to 
the detriment of its new commercial enterprise? 

Perhaps the existing safe harbor that the DMCA has created for UGC has 
inadvertently given Google YouTube too great an advantage in the marketplace, an 
advantage that the largest corporation in the world doesn't need, and one that is 
contrary to the interests of copyright, especially when Google YouTube is now 
contemplating a new commercial product using the advantages of the DMCA safe 
harbor to compete against the more music-oriented digital services who don't have 
this safe harbor and who more adequately and more fairly compensate creators. 
Google YouTube must immediately cease waving the flag that "the public deserves 
access to all content” without also including the fine print caveat that reflects their 
true purpose: "unless it gets in the way of our commercial interests". 


THE AMERICAN INDEPENDENT POSITION 


In the music licensing discussion, the greatest concern of American 
independents is the ill effects of market concentration: big companies using their 
power and accumulated resources to take what is not fairly due to them. Not only 
has market concentration made artist creators and members of the independent 
sector commercially poorer, it is also to blame for our country's copyright system 
moving dangerously away from its early and principled moorings towards a newer 
mindset that benefits private interests and that disadvantages creators at large. 

Lord Thomas Babington Macaulay, one of the forefathers of copyright law in 
the English-speaking world, said in the 1800's,"It is good that authors should be 
remunerated; and the least exceptionable way of remunerating them is by a 
monopoly. Yet monopoly is an evil. For the sake of the good we must submit to the 
evil but the evil ought not to last a day longer than is necessary for the purpose of 
securing the good." Contrast that with how Lucien Grange, current Chairman of 
Universal Music Group, talks about power (that he has accumulated because of 
copyright), in his February 16* 2013 Billboard Magazine Power interview: "Power 
is about who calls who and whose call you take. That's power. Power is a 
combination of the ability to write checks, the ability to make things happen, the 
ability to block things — political power, the ability to testify and the requirement to 
testify at a Senate hearing and have five commissioners against zero in favor of what 
you said. Power is the ability to buy and sell businesses. Power is the ability to stop 
new services. Power is the ability to create new services. That's power.” 
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To a large extent, the market concentration issues we are facing (and the 
evolving mindsets such as Grange’s above that are rewarded and promoted by such 
concentration) are a product of a basic systemic problem. The current copyright 
system provides incentives for the wrong behavior (such as maximizing breakage). 
Large publicly traded companies, whose only fealty is to making profits for its 
shareholders in the short-term, are acting rationally when they take advantage of 
whatever inefficiencies exist in the marketplace. The same can be said about 
independent companies or their digital agencies, such as Merlin, when they take 
advantage of the same systemic issues to protect their own interests. But the key 
question to the whole music industry is this: while we do what we all have to do to 
protect our own interests and maximize our own profits, do we have the conviction 
and the wherewithal to push for real reform to improve the whole copyright system, 
to make it more equitable and to reduce inefficiencies? The independent 
community's answer to this question is a resounding yes, and our sincere hope is 
that we can come to these reforms in partnership with the whole music industry, 
including the majors. 

The financial sector had a very similar moment, recently, when the Investors 
Exchange ("lEX") was created in response to systemic issues with the high- 
frequency financial trading market. Some Wall Street traders were taking advantage 
of an issue that only a few really understood and had the resources to exploit; 
slightly uneven trading transmission delays, where those geographically closer to 
electronic market hubs had better information and better opportunities than others. 
Exploiting this issue generated huge profits, where every dollar of profit generated 
was one less dollar left for everyone else. This is very analogous to the systemic 
issues that the majors are taking advantage of with their innovations in digital music 
licensing. American non-fiction author Michael Lewis's book on high-frequency 
trading entitled "Flash Boys: A Wall Street Revolt” provides an inspiring outcome, 
where the major financial traders all moved to lEX to trade on a level playing field. 
This should give great hope to the whole music industry when it seeks to address 
systemic issues within music licensing markets. 

lEX had made its point: That to function properly, a financial market didn’t 
need to be rigged in someone’s favor. It didn’t need payment for order flow 
and co-location and all sorts of unfair advantages possessed by a small 
handful of traders. All it needed was for investors to take responsibility for 
understanding it, and then to seize its controls. "The backbone of the 
market,” [iEX CEO and co-founder Brad] Katsuyarna says, "is investors 
coming together to trade.'’ii 


As excerpted in the New York Times, “The Wolf Hunters of Wall Street, An Adaptation From ‘Flash 
Boys: A Wall Street Revolt”' by Michael Lewis, 

http;//www.nytimes.com/2014/04/06/niagazine/flash-boys-michael-le wis.html 
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Because copyright is not a private property right, it would not be possible to 
make the same kind of adjustment to address systemic issues just within the music 
industry [like lEX achieved within the financial sector) without the help of Congress 
and the Copyright Office. But the whole music industry can work together to 
support the revisions to copyright laws and protections that Congress and the 
Copyright Office find necessary in its review. The independent sector trusts that 
Congress and the Copyright Office will find that the compulsory statutory license 
must be strengthened, not weakened, that breakage-like practices must not be 
incentivized, and that the independent sector must be provided more tools, such as 
antitrust relief, in order to more effectively use what power the independents 
already have to stave off big business market concentration. In the end, all the 
independent sector wants is a free market with a level playing field. We want to 
compete, to provide the economic growth and job creation that our American 
economy needs. 

Congress and the Copyright Office must also consider carefully the practical 
Implications of the music copyright reforms in the world market. Currently, the 
United States Is being particularly hard hit and needs support as we're losing our 
place in the world music market economy. The overall world market has declined at 
a slower pace than the U.S. market per the International Federation of the 
Phonographic Industry ("IFPI", www.ifpi.org) wholesale statistics. In 2005 the U.S.'s 
share of the international music market was 34%. By 2010, the U.S. was down to 
26% world market share. In addition to the overall drop in U.S. share of worldwide 
music sales, the IFPI has also confirmed that the percentage of U.S. repertoire sales 
within overseas markets is also declining. As America’s manufacturing and service 
sectors continue to shift abroad, Intellectual Property is one of the few potential 
growth areas for our economy via exports and we, as music creators and small 
businessmen and investors in music creation from across the country, need our 
government's support for a cooperative effort to restore American global 
competitiveness in the music business. 

The vast majority of small and medium enterprises that comprise the 
independent sector are American companies, employing American citizens in 
American offices, directly supporting American creators, and who pay their taxes 
almost entirely [and fully) within the United States. By contrast, the top two of the 
three major recording companies are owned by foreign subsidiaries, and the 
Recording Industry of America gets the majority of its funding from these foreign- 
owned companies. So almost every dollar that is earned by an independently owned 
copyright has a much greater positive impact on the U.S. economy than every dollar 
earned by a major label copyright. Congress and the Copyright Office should keep 
this primarily in mind when it contemplates copyright law revisions, as American 
copyright law should inure primarily to the benefit of American consumers, 
American creators and American enterprises. 

Thank you for your time and for inviting me to testify at this important 
hearing. 
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EXHIBIT 1 

® worlc»WKlB I 
indapencSeni I 
network | 

"The big print giveth and the small print taketh away 
- Tom Waits 

LABELS' FAIR DIGITAL DEALS DECLARATION 


We make the following declaration in connection with the distribution of recordings in 
digital services 

We will: 

1 Ensure that artists' share of download and streaming revenues Is clearly 
explained in recording agreements and royalty statements in reasonable 
summary form. 

2 Account to artists a good-faith pro-rata share of any revenues and other 
compensation from digital services that stem from the monetization of recordings 
but are not attributed to specific recordings or performances. 

3. Encourage belter standards of information from digital services on the usage and 
monetisation of music. 

4 Support artists who choose to oppose. Including publicly, unauthorized uses of 
their music 

5. Support the collective position of the global independent record company sector 
as outlined in the Global Independent Manifesto below. 

We wholly disapprove of certain practices which leave artists under-recompensed and 
under-informed in the digital marketplace and will work together with the artist 
community to counter these practices. 

Signed on behalf of [Label] 


[Print name] 
[Date] 
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Global Independent Manifesto 


The points below represent the collective position of the global independent record company 
sector, put forward by the sector’s collective voice, WIN (Worldwide Independent Network: 
www.winformusic.org). 

All points are equal in stature, and are not numbered according to any form of ranking or 
significance. 

1 . We, the independents, will work to grow the value of music and the music business. We 
deserve equal market access and parity of terms with Universal, Sony and Warner, and an 
independent copyright should be valued and remunerated at the same level as a major company 
copyright. We will work with the majors in areas where we have a common goal. We will work to 
ensure that all companies in our sector are best equipped to maximize the value of their rights. 

2. We support creators’ freedom to decide how their music may be used commercially, and 
we will encourage individual artists and labels to speak out directly against unauthorized uses of 
music as well as commercial uses of music that stifle that freedom. We support creators’ right to 
earn a living from their work, which should be respected as a basic human right. We expect any 
use of music by commercial third party operators to be subject to fairly negotiated licensing terms, 
in a market where any use of music is an end in itself, not so-called promotion driving a 
subsequent sale. 

3. We support independent music labels that treat their artists as partners and who work 
with them on reasonable commercial terms, noting that labels are investors who deserve a fair 
return alongside their artists. 

4. We promote transparency in the digital music market; artists and companies are entitled 
to clarity on commercial terms. 

5. We oppose further consolidation in the recorded music, publishing and radio sectors 
since this is bad for independent music companies, their artists and fans, as it reduces market 
access and consumer choice, 

6. We support initiatives which confront market abuse, and which aim to adapt competition 
laws to promote independent market access and foster collective responses by independents to 
potentially anti-competitive conduct by large operators. 

7. We recognize that all independent music businesses contribute to local culture, diversity, 
jobs and export opportunities, and multiply the economic success of related industries. We will 
ask governments to promote and support the independent music sector in securing access to 
finance and tax credits, and to local and international markets. 

8. We hold that collecting society revenues must be allocated and distributed accurately and 
transparently. This Includes distribution of unclaimed money that logically belongs to the 
independents. We will push for the independent sector to be formally represented in the 
governance of collecting societies, with trade associations being eligible for board seats. 

9. We support the creation of a worldwide track-level sound recording rights database, 
subject to neutral governance and ownership, to ensure accurate distribution of rights revenues to 
their rightful owners. 

1 0. The independents will, as always, actively encourage and support new commercial 
opportunities for music, and will continue to support and develop new, legitimate business 
structures and partnerships. 
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EXHIBIT 2 


A®IM 

American AsBociatjan 
of Independent Mceic 

Chairwoman Edith Ramirez June 4, 2014 

Director Bureau ol Competition Deborah L. Peinstein 

Federal Trade Commission 

600 Pennsylvania Avenue, NW 

Washington, DC 20580 

Re: GnopIp/YniiTiihe Notice-lndenendent music labels and their artists' content to he 
blocked on the YouTube music website 

Dear Chairwoman Ramirez and Director Peinstein, 

I am writing as a follow-up to previous letters 1 have sent to the FTC regarding the 
investigation of the Universal Music acquisition of EMI's recorded music assets that 
concluded with the FTC's transaction approval approximately two years ago. My last letter 
dated September 6, 2013 is attached. Today I am writing to draw your urgent attention 
to recent actions taken by YouTube with regard to music recordings from 
Independent music rights holders where, due to anti-trust restriction on the allowed 
behavior of A2IM and our members, we respectively request urgent government 
intervention. 

During the course of the FTC's review of the Universal transaction the American Association 
of Independent Music ("A2IM"), the not-for-profit 501(c)J6) organization representing the 
U.S. Independent music label community and of which 1 am the president, shared our 
thoughts and those of our members with Roberl Tuvsky of the FTC. During the lengthy 
process we expressed our concerns to Bob and made a public statement to the press (read 
statement HF.RF. l expressing the Independent music community's concerns about the 
ramifications that acquisition would bring to consumers, emerging technology companies, 
and the Independent music label sector. 

As we'd previously shared with the FTC prior to the EMI acquisition, UMGD had made a 
practice of using their existing market share as a means of figuratively holding hostage new 
and exciting music consumer platforms from launching unless said music consumer 
platforms were willing to give unreasonably favorable terms to UMGD. Since the 
acquisition, it is becoming evident that this near monopoly (or duopoly with Sony Music) is 
turning into a vicious cycle that gives further market clout to a single player, or two players;, 
which in turn gives those players a gigantic advantage in exposing and monetizing tlieir 
music at the expense of competition, thus leading to fewer music choices and fewer music 
access points, for consumers. 
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These trends underline our previously stated fear that UMG will abuse their market 
dominance by extracting unsustainable terms from digital services. We urged you to 
investigate UMGD's practices because, ultimately, we see a music landscape where the 
primary outlet for artists, music businesses, and consumers to create and enjoy music will 
be via one or two entities. We were confident time was not our aily; that things were certain 
to get worse as UMGD's advantages in access and financial terms provided greater 
advantage over any possible competitor which, in turn, will only allow them even greater 
clout. 

Today I am writing to draw your urgent attention to recent action taken by YouTube 
with regard to music recordings from Independent music rights holders. 

The Independent music sector is made up of small and medium size enterprises ("SME’s"] 
which the past two Presidential Administrations have seen as the growth engine of the U.S. 
economy via increased exports improving the U.S. balance of trade and creating commerce 
abroad and creating jobs at home. The U.S. Independent music sector employs 80% of the 
industry's workforce and accounts for well over 80% of all new commercial music releases. 
Independent record companies act as investors in creativity and culture, searching out 
individual talent and giving them the starting point to build a sustainable career in the 
creative industries. They perform a vital role both economically and culturally in meeting 
consumer needs and providing musical diversity. Every new genre and trend in music has 
been kick-started by the Independent sector. 

Even though Independent labels are individually smaller entities than the three individual 
"so called" major record labels, based upon copyright ownership collectively the 
Independent music labels are the largest music label industry segment. According to 
Billboard Magazine. Independent labels altogether were 34.6% of the overall U.S. recorded 
music market in 2013. 


You Tube is a dominant Internet source of music with approximately 80% of Internet users 
engaging with You Tube for video streaming. As you know, YouTuhe has been a wholly 
owned subsidiary of Google since 2006. YouTube is expected to launch a new audio music 
streaming service to compete with established services such as Pandora and Spotify, and is 
attempting to force contract terms upon the Independent sector which we understand from 
our members are significantly inferior to those offered to the international non-U.S. owned 
‘major’ record companies [Sony, Warner and Universal]. 

Our members have been informed that if they do not sign up to these revised terms, 
YouTube has given notice to them that YouTube will remove/block our members' and their 
artists' musical repertoire from the entire YouTube service, not just the new audio music 
streaming service. As YouTube is one of the leading music outlets the effect on our 
members on the promotion and monetization of their artists will be severe as the premium 
videos our members create will be blocked and the User Generated Content videos created 
by consumers using our members artists' music will cease to he monetized via advertising. 
Our members will then he forced to engage in the "wback-a-mole" process of getting these 
non-monetized videos off of YouTube, so as not to detract attention from services that are 
paying our Independent members, as was not anticipated when Congress enacted the DMCA 
in 1998. 
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According to our members, the terms currently on offer to Independent companies from 
YouTube are non-negotiabie and highly unfavorable, and in many cases, unworkable [for 
example insisting on global rights which the Independent may not be able to grant]. They 
also undermine existing rates in the marketplace from music streaming partners such as 
Spotify, Rdio, Rhapsody and others but are reportedly planning to launch their service 
charging consumers a subscription fee similar to or at the same rate as what these 
competitor services charge. All of these competitor companies chose to pre-license 
Independent content at terms which are comparable to the majors, something which 
YouTube has never attempted to do. 

If this threatening and intimidating behavior does not stop, the implications are very 
serious, not only for the music industry, but for all creative and rights based industries. We 
face the very real prospect of all internet based trade in creative output being controlled by 
three non-U. S. owned companies who seem intent on taking as much value for themselves, 
and passing as little value as possible back to those companies and artists creating the very 
content on which their businesses are built, and are dependent upon, to the detriment of 
our primarily U.S. owned and based Independent membership. There are parallels in the 
book retailing world: it is now a matter of public record that Amazon is punishing 
publishers who refuse to sign new terms which amount to a transfer of value, not a benefit 
to the consumer. 

Google has shown little willingness to play fair on issues such as tax responsibility, and it 
now shows a similar lack of regard for cultural diversity and creativity and marketplace 
access. We would argue that a dominant player such as YouTube forcing SMEs to accept 
lower rates than non-SMEs constitutes abuse of a dominant position, with regard to the 
digital music and video streaming market. 

We ask the U.S. Government to urgently intervene, in order that other creative sectors are 
not forced into expensive and wasteful litigation against dominant players such as Google. 
We call on the U.S. Government to provide injunctive relief to prevent You Tube from 
blocking these Independent companies from their music platforms while our members seek 
a commercial solution. 

The significance of this issue is such that our European Independent music sector 
colleagues, through their Brussels based lobbying body IM PALA and worldwide 
Independent music label umbrella organization WIN, are also requesting that action be 
taken at the European Commission level on this matter as a matter of urgency. Our 
international colleagues across the rest of the work are also contacting their governments 
requesting action. 

We would be very happy to provide you with further information on this matter. Sadiy, all 
our fears about the effects of the Universal/EMI purchase are coming to pass. More scale 
has been created and the effects of the Universal and Sony duopoly leveraging that scale are 
visible everywhere. When rights owners license to fixed-pie digital services - those where 
there's an income pie to share, rather than a wholesale price - French owned Universal and 
Japanese owned Sony demand more than tbeir copyright ownership market share, and 
those excesses ends up coming out of the indies’ share. Independents which are primarily 
U.S. owned music labeis who traditionally have introduced new musical trends and who are 
the custodians of our U.S. music culture in genres such as Reggae, Jazz, Blues, Americana, etc 
., genres that have largely been abandoned by the three non-U. S. owned major labels. Our 
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Indie music community is often an early adopter of new consumer friendly digital services, 
as opposed to those larger creators who inhibit market innovation and often block 
marketplace entry. As Lucien Grange, Chairman of Universal Music Group, noted in his 
February Billboard Magazine Power interview: 

"Power is about who calls who and whose call you take. That's power. Power is a 
combination of the ability to write checks, the ability to make things happen, the ability to 
block things — political power, the ability to testify and the requirement to testify at a Senate 
hearing and have five commissioners against zero in favor of what you said. Power is the 
ability to buy and sell businesses. Power is the ability to stop new services. Power is the 
ability to create new services . That’s power.” 

Collective licensing has enormous benefits for the music market and consumers. It provides 
broadcasters and services with a one stop license for the world’s repertoire under 
compulsory statu tory licenses with rate setting by the Copyright Royalty Board. Collective 
statutory licensing as set by Congress under the DSPA in 1995 and DMCA in 1998 which 
recognized that each song is created equal and each copyright holder should be 
compensated equally for each song, and that size of the creator of the song performance or 
the economic power of the investor in the sound recording should be irrelevant. The only 
differentiation in pay should be based upon consumer demand for the music, e.g. the 
number of streams each receives, not the ownership company. That’s the basis of tbe 
compulsory statutory license; each individual jazz song, blues song, pop song or classical 
song should all have the same basic single usage value. The non-interactive compulsory 
statutory licensing regime ensures equity and fairness for all copyright owners and allows 
greater music service marketplace access resulting in greater consumer choice 

Unfortunately for non-statutory services requiring direct licenses under U.S. anti-trust laws, 
collective negotiation of interactive-on-demand licenses by Independent music labels is 
limited, which, instead of promoting competition, and thus allowing consumers greater 
choice and broader music service choices as barriers to music usage are lowered, reduces 
competitiveness of Independent labels and their artists. This lack of ability to collectively 
negotiate a group license also bars certain services from access to "so called” major label 
music should they decide not to license and to a wide swath of Independent music which 
they need to successfully launch in the market place due to more difficult licensing logistics. 
We come to you today to request government intervention related to YouTube's 
proposed blocking of our member’s content since we are forbidden under anti-trust 
laws to negotiate collectively or collectively advocate a boycott of a service. 

While the Universal/EMI merger has been completed the repercussions continue to be felt. 
We hope you'd agree that the importance of a robust and competitive music market place is 
still a worthwhile goal for the U.S. economy, consumers, and emerging technological 
services. 1 would most appreciate being able to have a conversation with someone from 
your offices regarding our concerns about both YouTube and the Universal/Sony duopoly. 
My thanks for your time and I look forward to hearing from you. 

Sincerely, 

/s/Richard Bengloff 
Rich Bengloff 

President, American Association of Independent Music ("A21M"] 
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C. C .Robert Tovsky 
C.C. Janet Kim 

FTC- Bureau of Competition 

C.C. Monsura Sirajee 

Office of Chairwoman Edith Ramirez 

Federal Trade Commission 

600 Pennsylvania Avenue, NW 

Washington, DC 20580 

C.C. Assistant Attorney General William |. Baer 
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Mr. Coble. Thank you, Mr. Van Arman. 

Mr. Christian? 

TESTIMONY OF ED CHAIRMAN, RADIO MUSIC LICENSE 
COMMITTEE, INC. (RMLC) 

Mr. Christian. Mr. Chairman, Ranking Member Nadler, and 
Members of the Subcommittee, my name is Ed Christian and I’m 
Chairman of the Radio Music License Committee, the RMLC. 

The RMLC has been in existence for well over 50 years and is 
a non-profit that represents some 10,000 local radio stations in the 
United States with respect to music licensing matters. Over the 
years, the RMLC has been involved in extensive music license ne- 
gotiations with the two largest performing rights organizations, 
ASCAP and BMI. 

The mission of the Radio Music License Committee has always 
been to provide a competitive market for music licensing in which 
radio station operators pay a fair price for performance rights and 
copyright owners receive equitable compensation. The RMLC has 
historically achieved fair and reasonable licenses for the radio in- 
dustry with ASCAP and BMI through our combination of industry- 
wide negotiation and, as necessary. Federal rate court litigation. 
While recently, the RMLC has found itself involved in antitrust 
litigation involving the smallest of the performing rights organiza- 
tions in the U.S., SESAC, in order to curb this company’s anti-com- 
petitive licensing practices. 

I will start by saying, unequivocally, that licensing redistribution 
concepts that rely upon the radio industry for funding are mis- 
guided. With particular reference to the recurring demand by the 
recording industry for a sound recording performance right to be 
imposed upon terrestrial radio, please understand that the radio 
industry is not some vast pot of riches that can be tapped as a bail- 
out for a recording industry that has failed to execute a digital 
strategy that addresses a decline in its own brick and mortar in- 
come. 

Congress unambiguously intended that, in exchange for unique 
promotional support afforded record labels and artists, terrestrial 
radio should be treated differently from other transmission plat- 
forms. That premise has not changed. 

Local radio station operators are responsible for obtaining li- 
censes for the public performance of copyrighted musical works. 
For the vast majority of operators, this equates to a blanket license 
that permits a station to air music from a particular PRO’s rep- 
ertory without having to account for actual usage. Traditionally, 
the administrative benefits of a blanket license has outweighed 
antitrust aspects associated with a structure that permits PROs to 
aggregate music works in a way that has the hallmarks of a mo- 
nopoly. 

Given the large scale of the radio industry, the RMLC believes 
that a retention of collective licensing in some form is efficient and 
advisable. In this regard, the independent and experienced Federal 
judges, associated with the ASCAP and BMI rate courts have been 
able to deliver appropriate rate-setting oversight. A purely free 
market approach to music licensing, coupled with the absence of 
consent decrees monitored by the Department of Justice, would in- 
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vite market abuse and represent a step backward from a system 
that has served parties well for decades. Indeed, the fact that there 
are currently two antitrust cases against SESAC in Federal court 
is a testament to what has happened in the absence of government 
supervision of entities that wield the leverage of aggregated musi- 
cal works combined with a club of statutory penalties for copyright 
infringement. 

Now, if Congress is dedicated to bold reform, it could lead to 
process efficiencies and enhanced royalty payment to creators. It 
might want to explore the prospect of a super licensing collective 
along the lines of what has already been proposed by other stake- 
holders. Outside of Brazil, it is hard to identify another country in 
the world that supports multiple licensing entities that administer 
a single right such as the public performance right in the musical 
composition. 

The fact that the U.S. continues to maintain three organizations 
for this purpose, ASCAP, BMI and SESAC, sets up an enormously 
complicated and redundant licensing system and likely guarantees 
precious royalty payments due creators are being diminished in 
their journey from the licensee to the copyright owner. Indeed, this 
example doesn’t even account for the role of other licensing agen- 
cies such as the SoundExchange and The Harry Fox Agency that 
further contribute to the music licensing morass. 

Before we simply attribute the perceived economic injustices as- 
cribed to creators of musical works to the level of fees paid by 
music users, the radio industry, we really need to carefully scruti- 
nize the royalty distribution process that dictates how and what 
creators are paid relative to incoming license fees. 

The RMLC brings longstanding and professional expertise to the 
table, and we stand ready to work with other stakeholders in fash- 
ioning a pragmatic music licensing regime that is fair to all and 
preferential to none. 

Thank you. 

[The prepared statement of Mr. Christian follows:] 



296 


Ed Christian, Chairman 
Radio Music License Committee, Inc. (RMLC) 

Wednesday, June 25, 2014 

Music Licensing Under Title 17: Part Two 
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Hearing on "Music Licensing Under Title 17: Part Two" 

Before the House Subcommittee on Courts, Intellectual Property and the Internet 
Chairman, Bob Goodlatte 

Statement of Ed Christian scheduled for June 25, 2014 

Mr. Chairman, Ranking Member Nadler, and members of the Subcommittee, my name is Ed Christian 
and I am the Chairman of the Radio Music License Committee, Inc. ("RMLC"). I have been a broadcaster 
for over 50 years now. The RMLC, which has also been in existence for well over 50 years, is a non- 
profit that represents the collective interests of some 10,000 local commercial radio stations in the 
United States in connection with music licensing matters. During the decades of its existence, the 
RMLC has been involved in extensive music license negotiations with primarily the two largest U.S. 
Performing Rights Organizations ("PROs") - the American Society of Composers, Authors and 
Publishers ("ASCAP") and Broadcast Music, Inc. ("BMI"). 

The longstanding mission of the RMLC has been and continues to be to provide a competitive market 
for music licensing in which local radio stations pay a fair price for performance rights and copyright 
owners receive equitable compensation associated with these rights payments. The RMLC has 
historically achieved fair and reasonable licenses for the radio industry with ASCAP and BMI through a 
combination of industry-wide negotiations and, as necessary, federal "rate court" litigation. More 
recently, the RMLC has found itself involved in antitrust litigation involving the smallest of the PROs in 
the U.S. - SESAC - in order to curb this company's anti-competitive licensing practices. 

No question about it. The digital era has resulted in a sea change for the music industry generally, and 
the music licensing process in particular. When taking stock of where we are, today does not look like 
yesterday and tomorrow will not look like today. Regarding reforms, stakeholders in this process 


1 



298 


should seize the opportunity to develop a music licensing process that allows creators a fair chance to 
reap their just reward by, first, insuring that existing license fees paid by music users are not 
disproportionately diminished in their journey from licensee to the copyright owner. Before we simply 
attribute the perceived economic injustices ascribed to creators of musical works to the level of fees 
paid by music users, we need to carefully scrutinize the royalty distribution process that dictates 
how and what creators are paid relative to incoming license fees. Until we are satisfied that the 
current royalty distribution process works efficiently and fairly for creators, the conversation should 
not turn at all to level of payments made by music users generally, and the radio industry in particular. 

Any licensing redistribution concepts that rely upon the radio industry for funding are misguided. With 
particular reference to the recurring demand by the recording industry for a sound recording 
performance right to be imposed upon terrestrial radio, please understand that the radio industry is 
not some vast pot of riches that can be tapped as a bailout for a recording industry that has failed to 
execute a digital strategy that addresses a decline in Its own brick and mortar income. Congress 
unambiguously intended that, in exchange for unique promotional support afforded record labels and 
artists, terrestrial radio should be treated differently from other transmission platforms. That premise 
has not changed and the RMLC strongly supports our industry trade organization, the National 
Association of Broadcasters, in its efforts to oppose imposition of this licensing obligation that would 
cripple a radio industry that has been financially treading water for years now. We also thank those 
representatives in Congress who have expressed support for our industry position on this issue by 
signing on as co-sponsors of The Local Radio Freedom Act resolution. 
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The hypocrisy does not end with the recording industry seeking a new fee tied to the sound recording 
right that, if imposed on radio, would effectively bite the promotional hand that feeds the recording 
industry. We have recently witnessed the PROs pushing for passage of a bill dubbed the Songwriter 
Equity Act. If passed, this legislation would eliminate the existing firewall provision in the Copyright 
Act that prohibits, for instance, ASCAP and BMI rate court judges from taking note of rate precedents 
tied to the sound recording performance right. The dirty little secret here is that it was these same 
PROS that insisted on this firewall in the first instance. Why? Because they feared that, overtime, 
their slice of the license fee pie tied to the musical composition performance right might be diluted if 
license fees tied to the newly-established sound recording performance right continued to grow. Now 
that the PROs see that the grass is literally "greener" on the other side of the fence, where a pure 
webcaster like Pandora pays a reported 50% or more of revenue to the SoundExchange, the PROs 
salivate at the prospect of gaining parity with respect to the musical composition rights that they 
administer. One has to believe that the representatives in Congress who support this legislation are 
unaware of the history that frames the issue and the hypocrisy that dominates it. 

It's important to distinguish here between pure webcasters (or internet radio), satellite radio, and 
terrestrial radio. Internet radio does not represent a "free" platform to consumers who need to pay an 
internet service provider (or "ISP") for access, and who often pay a subscription fee. Satellite radio 
generally requires the consumer to pay an excess fee as well. Terrestrial radio, on the other hand, is 
free to the consumer and prides itself on local service to the community. It's critical that Congress 
judge the local radio industry upon its particular merits alone and not as a comparable to other 
transmission platforms. It's ironic that within the context of the digital "perfect storm", local radio, 
which utilizes primarily analog transmissions as the basis for its platform, has been broadly tagged as 
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the problem by stakeholders in the music industry. To be clear -- the only crime that terrestrial radio 
has committed is to continue to represent the most important promotional tool for artists and the 
recording industry. Otherwise, why would labels and artists continue to place a premium on securing 
terrestrial radio airplay? 

Local radio station operators are responsible for obtaining licenses for the public performance of 
copyrighted musical works used in the programming and commercials they broadcast. For the vast 
majority of radio broadcasters, this equates to a blanket license fee that permits a station to air any 
and all music from a particular PRO'S repertory without having to account for actual music usage; this, 
despite the fact that a typical radio station may, at any given time, rely upon a library of only 400-500 
songs for its playlist. Traditionally, the administrative ease associated with the blanket license has 
outweighed antitrust aspects associated with a one-size fits all structure that permits PROs to 
aggregate musical works in a way that has the hallmarks of a monopoly. 

In considering the scale of the radio industry, with some 10,000 stations, the RMLC believes that 
collective licensing in some form is efficient and advisable. In this regard, the ASCAP and BMI rate 
courts, coupled with their independent and experienced federal judges, have historically been able to 
deliver appropriate rate-setting oversight. A purely free market approach to music licensing, coupled 
with the absence of consent decrees monitored by the Department of Justice, Antitrust Division, would 
wreak havoc upon a system that has served us well for decades. Any reforms that weaken the existing 
consent decree/rate court system will represent a step backward and invite market abuse. The fact 
that there are currently two antitrust cases against SESAC in federal court is a testament to what 
happens in the absence of government supervision of entities that wield the leverage of aggregated 
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musical works combined with the "club" of serious statutory penalties for copyright infringement. In 
this regard, Congress [as well as the DOJ] must remain cognizant of the fact that there are new PRO 
players on the scene that also need to be placed under a consent decree regimen in order to preempt 
marketplace abuse. 

Now, if Congress is dedicated to bold reform of the music licensing process, it may want to explore the 
prospect of a supra licensing collective along the lines of what has already been proposed by other 
stakeholders in this process. Outside of Brazil, it is hard to identify another country in the world that 
supports multiple licensing entities that administer a single right such as the public performance right 
in the musical composition. The fact that the U.S. continues to maintain three organizations for this 
purpose -ASCAP, BMI, and SESAC - sets up an enormously complicated and burdensome music 
licensing structure and likely guarantees that precious royalty payments due creators are being diluted 
due to PRO administrative redundancies, not to mention the difficulty encountered by foreign licensing 
agencies in attempting to identify entitled parties of U.S.-controlled works. Indeed, this example 
doesn't even address the role of other licensing agencies such as The SoundExchange and The Harry 
Fox Agency that further contribute to the music licensing morass. A supra licensing entity could 
represent a paradigm shift that results in both process and monetary efficiencies that might well result 
in enhanced royalty payments to creators. In this regard, the RMLC brings longstanding professional 
expertise to the table and we stand ready to work with other stakeholders in fashioning a pragmatic 
music licensing regime that is fair to all and preferential to none. 

Of course, in order to facilitate music licensing transactions and competition, particularly as to digital 
transactions, transparency of rights control is vital. Unfortunately, to date, the PROs have chosen to 
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obfuscate control of particular musical works and this makes it very difficult for music users to attempt 
new licensing alternatives geared to direct licensing with copyright owners. Congress must appreciate 
that there is no reason whatsoever for the PROs to evade transparency by continuing to deprive music 
users of access to a real-time, comprehensive works database of their respective repertory offerings. 

In conclusion, the RMLC has and always will recognize the contributions of musical creators who wish 
to be fairly compensated for their efforts. The RMLC's goal is to participate in the fashioning of "win- 
win" music licensing reforms that ensure sustainable and workable economic conditions for creators 
and broadcasters alike. 

Thank you. 
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Mr. Coble. Thank you, Mr. Christian. 

Mr. Williams? 

TESTIMONY OF PAUL WILLIAMS, PRESIDENT AND CHAIRMAN 

OF THE BOARD, AMERICAN SOCIETY OF COMPOSERS, AU- 
THORS AND PUBLISHERS (ASCAP) 

Mr. Williams. Good morning, Chairman Coble. 

Mr. Coble. Mr. Williams, pull that mic closer to you, if you will. 

Mr. Williams. There we go. 

Good morning. Chairman Coble and Goodlatte, Ranking Member 
Nadler and Conyers, and Members of the Subcommittee and vis- 
iting members of the larger organization. My name is Paul Wil- 
liams and I am a songwriter, I am an American songwriter. I also 
have the great pleasure and honor of being President and Chair- 
man of the Board of the American Society of Composers, Authors, 
and Publishers. We are ASCAP. 

In 1914, the small but visionary group of American songwriters 
had an idea. They believed they could protect their rights as music 
creators more effectively if they joined together rather than going 
it alone. So thank God they formed ASCAP. 

Today, more than 500,000 songwriters, composers and music 
publishers trust and depend on ASCAP to negotiate licenses, mon- 
itor public performances, and distribute royalties all on a not-for- 
profit basis. I will repeat that: On a not-for-profit basis. 

I’m honored to appear before you today to speak on their behalf 
We’re here today because technology is changing to the world in 
wonderful ways. We’re moving into a world where people no longer 
own the music they love, they stream it whenever and wherever 
they want. At the same time, the Federal regulations that govern 
how music is licensed and thus how songwriters, like myself, are 
compensated for our work, do not reflect the way people listen to 
music today. In fact, they are stuck in the distant past and it’s 
threatening the very future of American music. 

ASCAP is governed by a consent decree created in 1941 and last 
updated in 2001. That’s, incidentally, before the iPod ever hit a 
store. We all know the music marketplace has changed dramati- 
cally since then and sadly new music services are finding ways to 
take advantage of this outdated regulatory system. Consider the 
fact that it takes one million streams on Pandora for a songwriter 
to earn $90; nine, zero dollars. 

For some perspective, one of the most popular songs in 2011 was 
Lady Antebellum’s wonderful hit, “Need You Now.” For 72 million 
streams on Pandora, the four songwriters earned less than $1,500 
apiece. Meanwhile, record labels and artists often earn 12 to 14 
times more than songwriters for the exact same stream. 

Such an imbalance would not happen in a free market where 
real competition exists and songwriters have more of a say over 
how our music is licensed, how our music is licensed. But under 
the current consent decree, songwriter compensation reflects the 
true value of our work less and less even as our music is performed 
more and more. 

There is now a very real risk that major publishers will with- 
draw from ASCAP and BMI entirely. As a result of that, voluntary 
collective licensing could soon collapse. It would make the system 
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more complex, more inefficient, and more expensive for everyone 
including music fans, the people that love our music, unless we do 
something to fix it. 

Now I sit here surrounded by representatives of multi-billion dol- 
lar corporations that profit from our songs and I find it beyond per- 
plexing that American songwriters, like Rosanne and myself, are 
the ones subject to the heaviest government regulation. Be that as 
it may, I believe that all of us working together to modernize the 
music licensing system will allow songwriters and composers to 
thrive alongside businesses that revolve around our music. We 
want you to be a giant success. You are delivering our songs to the 
world. 

To that end, we’re proposing several updates to our consent de- 
cree with the Department of Justice. We believe these updates can 
save voluntary collective licensing from the serious risks facing it 
to the benefit of music users, consumers, and creators alike. First, 
we need a faster, less expensive process for settling rate disputes 
with businesses that use music; one that considers independent 
agreements reached in the free market as benchmarks. 

Second, songwriters need flexibility to manage our own rights. 
We should be allowed to grant ASCAP the right to license our 
music for some uses while maintaining the right to license other 
uses directly ourselves. It’s our music. Doing so will foster greater 
competition in the marketplace. 

Finally, we can streamline the licensing process for thousands of 
music creators and users by giving ASCAP the ability to license all 
of the composition rights that business needs to operate their music 
in one transaction. Passage of the Songwriter’s Equity Act, intro- 
duced by Representatives Collins and Jeffries for which we are 
most grateful, is another crucial piece of this puzzle. It is a simple 
and reasonable fix which will enable the court to consider sound re- 
cording royalty rates as evidence when establishing songwriter roy- 
alty rates. 

Working together to make these changes. I’m confident we can 
preserve the immense benefits of voluntary collective licensing. 
This will benefit businesses that license music and listeners who 
enjoy it while ensuring that songwriters, composers, and music 
publishers are compensated for the true value, for the true value, 
of our music the true value our music brings to the marketplace. 

Thank you for the opportunity to share this with you today. 
Thank you so much. 

[The prepared statement of Mr. Williams follows:] 
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Written Statement of Paul Williams 
President and Chairman of the Board 
American Society of Composers, Authors and Publishers 
on 

“Music Licensing Under Title 17 - Part Two” 

Before the 

US. House of Representatives 
Committee on the Judiciary 

Subcommittee on Courts, Intellectual Property and the Internet 
June 25,2014 

Mr. Chairman, thank you for this opportunity to present testimony before the 
Subcommittee on Courts, Intellectual Property, and the Internet of the U.S. House of 
Representatives Committee on the Judiciary on the important subject of the future of 
music licensing. 

1 am the President and Chairman of the Board of the American Society of 
Composers, Authors and Publishers (“ASCAP”), the oldest and largest perfonning rights 
organization (“PRO”) in the United States. But first and foremost, 1 am a songwriter. 

For 100 years, ASCAP has defended and protected the rights of songwriters and 
composers, like myself, and kept American music flowing to millions of listeners 
worldwide. Today, our 500,000 songwriter, composer and music publisher members 
depend on ASCAP for their livelihoods, by negotiating licenses, tracking public 
performances, distributing royalties and advocating on their behalf Through a century of 
innovation, ASCAP’ s collective licensing model has served as the primary gateway to 
music for businesses seeking to perform copyrighted music, ensuring that they may 
efficiently obtain licenses to perform the millions of works in ASCAP’ s repertory. As we 
consider our next 100 years, I firmly believe that ASCAP’s collective licensing model is 
the most effective, efficient and compelling model to serve the needs of music creators, 
businesses that perform music, and music listeners everywhere. 
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New technologies, however, have dramatically transformed the way people listen 
to music, a transformation that, in turn, is greatly changing the economics of the music 
business, particularly for songwriters and composers, who do not share the same revenue 
streams as recording artists, such as concert and merchandise revenue. Streaming music 
through services such as Pandora, Spotify, and iTunes Radio is growing at a fast pace as 
physical music sales and digital downloads decrease in popularity. Digital audiovisual 
services such as Netflix and Amazon are revolutionizing the ways in which the world 
watches television and movies, changing the traditional media landscape. Music is now 
enjoyed by more people, in more places and over more devices, and ASCAP and our 
members embrace these new services as means to bring our music to the public. But the 
regulatory system that governs how ASCAP can license such new services has failed to 
keep pace, making it increasingly difficult for music creators to realize a competitive 
return for their creative efforts and for PROs such as ASCAP to appropriately serve the 
needs of their members (music creators), customers (music licensees) and the music 
listening public. A time for change has come. 

In my testimony, I will describe how collective licensing by PROs such as 
ASCAP and Broadcast Music, Inc. (“BMI”) plays an essential function in the music 
marketplace and continues to do so in the face of a digitally transformative economy. I 
will then describe how regulatory oversight through negotiated consent decrees and the 
U S. Copyright Act has failed to meet those changes in the marketplace. Finally, 1 will 
suggest modifications to the consent decrees that will address such shortcomings and 
emphasize how Congress may assist in ensuring that ASCAP’s songwriter, composers 
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and music publisher members realize competitive prices that reflect the true value of their 
music. 

1. Collective Licensing Is Crncial to the Music Licensing Marketplace 

On February 13, 1914, a group of visionary songwriters convened at the Hotel 
Claridge in New York City to address the problem facing songwriters and composers of 
that day - how to efficiently obtain compensation for the widespread use of their 
copyrighted music by thousands of businesses performing their music countrywide. The 
solution was the creation of ASCAP, the first PRO. ASCAP would negotiate and 
administer bulk licenses for the non-dramatic public performance rights in works of its 
members on a collective basis, monitor music usage by and collect fees from licensees, 
distribute royalty payments to its members and protect from infringement of its members’ 
exclusive public performance rights. A bulk license offered by ASCAP would provide 
efficiencies for both rights holders, who would otherwise struggle to individually license 
or enforce the millions of perfomances of their works by thousands of individual users 
on an individual basis, and licensees, who would otherwise find it impossible to 
efficiently clear the rights for their performances if forced to negotiate separately with 
each individual copyright owner. Most crucial to its success, ASCAP’s collective 
licensing would pennit its members to spread the costs of licensing and monitoring music 
usage among the entire membership, thereby reducing costs to a manageable level and 
ensuring that more of the money collected is paid to songwriters and publishers as 
royalties. As a testament to ASCAP’s collective efficiencies, ASCAP - which operates 
on a non-profit-making basis, distributing all license fees collected, less operating 
expenses, as royalties to its members - today distributes to our members as royalties 
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approximately 88% of all fees we collect, on account of performances made by over 
700,000 different entities, making it the most efficient PRO in the world. 

Moreover, PROs like ASCAP offer their members another crucial benefit - 
transparency. Unlike other relationships, such as that found with many record labels and 
recording artists where royalties are distributed on a pass-through basis, hinging on 
complex contracts, ASCAP’s relationship with its members is direct and transparent. 
Every dollar that ASCAP receives is divided into two - fifty cents is allocated to 
songwriters and composers and fifty cents to music publishers. ASCAP distributes 
separately each allocation directly to our songwriter and composer members, and to our 
music publisher members, regardless of their separate contractual agreements. This 
direct relationship provides much needed transparency and is crucial to the continued 
ability for songwriters and composers to earn a competitive return for the use of their 
music. 

A century ago, ASC AP's efforts were directed towards the music users of that day 
- performance venues and other public establishments that play music, such as bars, 
restaurants, hotels and retail stores. With the progression of technology over the years, 
ASCAP innovatively met the demands of the marketplace, ably negotiating licenses on a 
non-exclusive basis for the public performance rights in the musical works in our 
repertory of millions of works, as well as the repertories of nearly 100 foreign PROs with 
which ASCAP has reciprocal agreements, to a wide range of licensee industries. In the 
1920s through the 1940s, ASCAP met the needs of the radio marketplace devising 
licenses that today serve thousands of radio stations. In the 1950s through the 1970s, 
ASCAP engineered licensing for the developing local and network television industry, hr 
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the 1980s and 1990s, ASCAP provided solutions to the emerging cable and satellite 
industries. In each decade, despite challenges posed by new technologies and business 
models, ASCAP was able to work with user industries to provide efficient licensing 
solutions that would provide a much needed stream of income to ASCAP’ s members for 
the use of their works - royalties such songwriters and publishers might otherwise be 
unable to collect. The consent decree did not impede ASCAP’s ability to serve our 
members, who for decades were able to earn a living writing and composing music, 
largely due to the royalties collected by ASCAP on their behalf 

Today, ASCAP’s role remains unchanged, despite the seismic changes 
confronting the music industry by virtue of the advent of the Internet and other digital 
technologies. If not for PRO collective licensing, the billions of performances made by 
digital music services such as Pandora, Spotify and Apple’s iTunes Radio would require 
clearance on a copyright-owner-by-copyright-owner basis - exactly the problem faced by 
ASCAP’s founders years ago, but on a magnitude far greater. Indeed, such services 
herald PRO collective licensing as a model of licensing efficiency to be emulated 
throughout the market, without which licensing -and their businesses - would suffer.' In 
fact, the U.S. Copyright Office and its current and past Registers of Copyright have 
attested to the success of and need for the PRO collective licensing model, and its 
potential as a model for other rights.^ 


^ See, e.g., Coniinenls of Sirius XM Radio tnc.. U.S. CopyriglU OlTice, Tn the Mailer otMusic Licensing 
Study: Notice and Request for Public Comment. Docket No. 2014-3 ( "Music Study”) at 5 (“ITJhe 
efficiencies of the blanket licenses and one-stop shopping may justify the PROs' existence”); Conunents of 
tlic Digital Media Association, Music Study at 27 CTT|hc blanket licenses (among other forms of licenses) 
offered by ASCAP. BMI and SESAC provide a framework llial pro moles licensing efficiencies and 
reduced Iransaclion cosls forbolh licensors and licensees alike.”) 

'See U.S. Copyright Office, Leo.vl Issues IN Mass DiGrnz.4TioN: A Prelimik.ary Analysis And 
Discussion Doclme.nt 32 (2011); Maria Pallantc, Remarks at the Copyright Matters program of February 
25. 2014 (“Pallanle Remarks”) (“[1]1 is clear lliere will always be an itnporlanl role for llie colleclive 
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Today’s robust marketplace for performing rights is built on the foundation 
provided by collective licensing. Indeed, competition in the collective licensing 
marketplace has expanded widely. ASCAP now competes with two other PROs in the 
U.S. - BMI and SESAC, Inc. (a private unregulated PRO) - as well as new profit-making 
market entrants. 

The role of the PRO therefore remains vital to the future of the music marketplace 
- both for ASCAP songwriter, composer and publisher members, who depend on the 
performing right royalties collected by ASCAP as a major source of income, particularly 
as digital music streaming services account for an increasingly larger portion of music 
revenues in the U.S. and other sources of royalties (such as those from the sale of 
compact discs and digital downloads) decline, as well as for digital content services, who 
depend on the efficiencies of PRO collective licensing to compete in the market. 
However, it has become clear - as I explain below - that the consent decree regulating 
ASCAP has failed to properly adjust to meet those changes, leaving ASCAP’s members 
in much the same place as they were a century ago at the Hotel Claridge - searching for a 
solution to the problem of how to achieve a competitive return for the widespread use of 
their copyrighted music. And, much like its forebears concluded then, the solution is a 
vibrant ASCAP that provides collective licensing in an efficient manner. However, to 


licensing paradigm, wliich was umovativc when ASCAP was founded 100 years ago and remains 
iimovative today .”); Slalenient of Marybelh Peters, The Register of Copyrights, Before the Subcoimnittee 
on Intellectual Properly, Conmiillee on the Judiciary, United Stales Senate 109“' Congress, I si Session, July 
12, 2005, Music Licensing Reform ("The United States also has collective licensing organizations, such as 
ASCAP, BMI and SESAC. yyliich appear to function qnite successfully. These perfomiing rights 
organizations heense the pubhc performance of musical w'orks - for wliich there is no statutory license - 
providing users with a means to obtain and pay for the necessary rights without difficulty. It seems 
reasonable to ask whelher a similar model would work for licensing of the rights of reproduction and 
distribution.”) 
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maintain the feasibility of that solution, the consent decree must, too, adapt. A time for 
change has indeed come. 

II. The ASCAP Consent Decree and U.S. Copyright Law Require Adjustment 

In 1941, ASCAP settled a lawsuit brought by the Department of Justice and 
entered into a consent decree (the “Consent Decree” or “Decree”) that prohibited ASCAP 
from receiving an exclusive grant of rights from its members and required ASCAP to 
charge similar license fees to music users that are “similarly situated.” The ASCAP 
Consent Decree has only been amended twice - first in 1950 and, subsequently in 2001, 
prior to the biggest developments of the digital music era, including the introduction of 
Apple’s iPod. In its current form, the Decree requires ASCAP, after receiving a request 
for a license from a music user, to negotiate a reasonable license fee or seek such a 
determination from a “rate court.” Pending the completion of any such negotiations or 
rate court proceeding, the Decree grants the music user the right to perform any or all of 
the musical works in the ASCAP repertory. 

Additionally, among other things, the Decree prohibits ASCAP from acquiring or 
licensing rights other than for the public performance of musical works, such as 
mechanical or synchronization rights. As I discuss below, it is now apparent that the 
Decree has failed in these and other respects to accommodate the rapid and dramatic 
changes in the music licensing marketplace brought about by the extraordinary evolution 
in the ways in which music is now distributed and consumed. As a result, the collective 
licensing model that has, for the past century, benefited music creators, licensees and 
consumers alike, and which is necessary for a viable music licensing system in the future, 
is at risk. 
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A. The Automatic License Requirement 

Under the Decree, a music user is entitled to begin performing any or all ASCAP 
music as soon as a written license application is submitted, without the threat of 
infringement, before fees are negotiated by the parties or set by the rate court. However, 
the Decree does not currently compel either ASCAP or an applicant to commence a rate 
court proceeding in the absence of agreement on final license terms, nor does it establish 
a definite timeline for the negotiation of a final fee - elements of the licensing process 
that certain users have begun to exploit as a dilatory tactic to avoid paying competitive 
prices to perform the ASCAP repertory. 

For many years, the license application process was merely a procedural step 
leading to eventual final licenses for established industries. ASCAP traditionally 
negotiated licenses with industry committees or associations representing entire classes of 
licensees. For example, ASCAP negotiates with the Television Music Licensing 
Committee, which testified before you on June 10'^ to reach license agreements for the 
entire local broadcast television industry. Established relationships and courses of 
conduct, as well the development of traditional media business economies - such as the 
radio and television broadcast economies - led generally to continued payment of fees, 
even without a negotiated final license in place. 

hi today’s marketplace, however, digital services without a history of negotiating 
licenses and paying fees, and often without any proven business model, utilize the Decree 
license process to their benefit. As ASCAP licenses are compulsory and fees can be set 
retroactively, certain music users have strategically delayed or extended the negotiating 
process, choosing to remain applicants or interim licensees indefinitely — in some cases a 
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decade or longer — without paying fees to ASCAP or providing ASCAP with the 
information necessary to detemiine a reasonable final fee. In some cases, music users 
have decided that interim license rates are more favorable than anticipated rate increases, 
and have made strategic choices to stay on interim terms for as long as ASCAP permits. 
In other cases, new applicants have applied for a license - claiming the shelter of the 
Consent Decree’s guarantee of a right to perform ASCAP members’ music while an 
application is pending - while simultaneously disclaiming the need for such a license and 
refusing to provide the information ASCAP needs to formulate a fee proposal. 

In the scenarios above, ASCAP has limited choices. It can do nothing and permit 
users to remain as applicants or interim licensees longer than would be preferred without 
paying any fees. Or, it can accept what it believes is a sub-optimal outcome and, open 
the door for other users to argue that ASCAP must offer to them the same sub-optimal 
license due to the Decree’s mandate to offer the same license rates and terms to similarly 
situated licensees. Or, ASCAP can decide whether to use its limited resources to pursue 
a lengthy, expensive and arduous rate court proceeding, which, as 1 describe below, can 
result in below-market rates. ASCAP’s members consequently often find themselves 
placed between a rock and a hard place. 

This problem is particularly pronounced with regard to new digital services or 
other new media services that are particularly susceptible to changing market conditions. 
As compared to traditional music users like terrestrial radio stations or television 
broadcasting networks, the potential scale and type of music use can now vary widely 
among new media licensees, complicating the process through which ASCAP values the 
requested license. Moreover, the speed with which new media licensees enter and exit 
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the market has increased. As a result, ASCAP’s need for information from an applicant 
regarding its plans for a particular service has increased, both to calculate a reasonable 
fee, but also - in the event that the applicant refuses to provide information - to assess the 
potential costs and benefits of petitioning the rate court to set a reasonable fee. When 
applicants ignore ASCAP’s requests for information, ASCAP can lack even the basic 
information necessary to determine whether rate court litigation is justified. These 
problems might be mitigated somewhat if the new media services were amenable, and 
able, to negotiate on an industry-wide basis like other industries do. However, as these 
new media services elect not to (or simply cannot) negotiate collectively, ASCAP is 
forced to go down the same path with each service separately at a huge cost to ASCAP’s 
members, 

B, The Rate Court Process 

Until the advent of the digital era, the rate court process was rarely invoked. 
Established industry groups and ASCAP were generally able to reach license agreements 
outside of the rate court. However, as I described earlier, the compulsory license 
application process under the Decree has led to licensing deadlock with many digital 
services, forcing greater resort to the rate court. Indeed, of the 30 or so rate court 
proceedings to date over the past half century, more than half were initiated since 1995. 

While the ASCAP rate court was meant to provide a forum for the efficient and 
timely determination of rate disputes, in practice, rate court litigation has resulted in great 
expense and prolonged uncertainty for both ASCAP and license applicants. The Decree 
mandate to commence the trial within one year of the filing of the initial petition is rarely 
met, largely because the parties are permitted the full range of costly pretrial motion 
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practice and discovery afforded by Federal rules; post-trial appellate proceedings or 
possible proceedings on remand further delay the detennination of a final fee even 
beyond the original expiration date of the license at issue. 

Rate court proceedings have proven to be extremely expensive for the parties 
involved. In addition to enormous internal administrative and labor costs, ASCAP and 
applicants have collectively expended many tens of millions of dollars on litigation 
expenses related to rate court proceedings, much of that incurred since only 2009. Of 
course, each licensee bears only the expense of its own ASCAP rate court proceeding; 
ASCAP must bear the expense of them all. 

C. Rate-Setting Standards 

In addition to making the rate-setting process administratively faster and less 
expensive, there is a dire need to establish a clear rate-setting standard that looks to 
competitive free-market benchmarks. Under the Decree, the rate court must set a 
“reasonable fee.” However, the Consent Decree does not define “reasonable;” thus, 
ASCAP and our members are burdened by the lack of clarity regarding what factors the 
rate court should consider when setting a reasonable fee and the weight given to those 
factors. The rate court has often looked to the concept of fair market value, looking at the 
price that a willing buyer and a willing seller would agree to in an arm’s length 
transaction, and finding that this value can best be determined by the consideration of 
analogous licenses or benchmark agreements from a competitive market. However, 
many of the licenses presented as benchmarks - those between ASCAP or BMl and 
various licensees - are inherently different from the licenses that would be obtained in a 
competitive market. This is because a seller’s ability to refuse to sell is a key 


11 



316 


requirement for a true market transaction, and neither ASCAP nor BMl are free to refuse 
to license their repertories under their respective consent decrees. 

But the last few years have seen an increase in the number of direct licenses 
negotiated between music publishers and music users outside of the compulsory licensing 
regime imposed by the ASCAP and BMI consent decrees - licenses that can be used as a 
measure of competitive pricing in the market for public performance rights. As certain 
publishers withdrew their digital rights from ASCAP and BMl and negotiated licenses in 
the free marketplace outside of the constraints of consent decrees (a phenomenon 1 will 
describe below), the rate court was, for the first time, supplied with actual competitive 
market benchmarks. However, the rate court signaled in its most recent decision that it 
would not rely on the most recent licenses negotiated by copyright owners in the free 
market - rates that were widely known to be higher than what applicants were willing to 
pay the PROs - a result that means that ASCAP’s members will be paid lower rates than 
what other copyright owners are receiving from the same licensee. 

Tn addition, the rate court is not permitted to look to other relevant marketplace 
indicia when it sets rates. Section 1 14(i) of the Copyright Act prohibits the rate court in 
setting fees for the performance of musical works from looking at fees paid by those 
same services to the recording industry for the performance of sound recordings, leading 
to rate disparities in favor of sound recordings in the order of 12 to 1 . This problem has 
been addressed by the introduction of the Songwriter Equity Act, which 1 discuss below. 

It is clear that the legal and regulatory restrictions imposed on ASCAP by the 
Consent Decree and the Copyright Act severely limit ASCAP’s members from achieving 
competitive market rates for their works. 
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D. Flexibility in Licensina Is Imperative 

The option for copyright owners to directly license works has long been a key 
feature of ASCAP membership. Because ASCAP can accept grants of rights only on a 
non-exclusive basis, ASCAP’ s members are free to issue licenses directly to users, and 
many have done so over the years. Of course, due to the efficiencies afforded through 
ASCAP’ s collective licensing system, most ASCAP members, however, have licensed all 
of their works through ASCAP all of the time. However, certain ASCAP publisher 
members recently developed concerns that, due to the constraints imposed by the Decree 
and the inability to achieve competitive market rates through the rate court process, 
licensing their songs through ASCAP in the new media marketplace did not allow them 
to realize the full value of their copyrights. Moreover, some ASCAP members wanted 
increased flexibility to manage their own rights and negotiate contractual scope and terms 
directly with particular music users (terms which the Decree might prohibit). These 
members questioned whether their only option to achieve these licensing goals was to 
withdraw their membership from the PROs altogether 

To ensure that our members would be able to exercise the rights granted to them 
under the copyright law as copyright owners, but not be forced to surrender all of the 
benefits of PRO collective licensing by withdrawing from ASCAP completely (after all, 
licensing tens of thousands of music users individually is practically impossible for any 
copyright owner), ASCAP struck a balance: we decided to permit our publisher members 
to withdraw rights on a limited basis, giving such members the flexibility to license 
digital services on their own in the free marketplace while retaining the blanket 
efficiencies afforded by collective licensing for all other uses for the benefit of owners 
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and users alike. BMl took a similar approach. However, the ASCAP and BMl rate 
courts both denied copyright owners this flexibility, ruling that the ASCAP and BMl 
respective consent decrees did not allow for a partial grant of rights, but instead require 
copyright owners to be either “all in” as PRO members or “all out.” 

As a result, copyright owners are currently forced to choose to either remain PRO 
members and reap the benefits of PRO collective licensing, but through a regulated 
system that does not compensate them for the true value of the performances of their 
works or leave the PRO system altogether, achieving competitive rates in the 
marketplace, but losing the efficiencies of collective licensing and leaving unlicensed 
performances by thousands of music users they cannot alTordably individually license. 
The crucial problem with this second choice is that the efficiencies of collective licensing 
depend on the PRO’S ability to spread the costs of licensing and monitoring music usage 
among the entire membership, thereby reducing costs to a manageable level; the loss of 
major members from the PROs would severely limit such efficiencies for the remaining 
members, perhaps so much so that the PROs could not efficiently operate anymore. If 
that happens, and the collective system consequently collapses, we all lose - songwriters, 
music services and consumers alike. 

Furthermore, the Decree denies ASCAP the flexibility to construct the licenses its 
digital music users seek. The public performance right licensed by ASCAP on behalf of 
its members is only one of several exclusive rights provided to copyright holders of 
musical compositions. Others include the right to reproduce and distribute musical works 
as phonorecords (the “mechanical righf ’); the right to use a recording of a musical work 
in timed relation with visual images, such as part of a movie or television program (the 
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“synchronization” or “synch right”); and the right to print or display a composition’s 
lyrics (the “print right”). Each of these rights are licensed separately; at the moment, 
services typically license perfonnance rights through a PRO and mechanical rights and 
synch rights directly from the copyright owner, administrator or a designated agent, often 
on a song-by-song basis. 

This division of licensing was sufficiently convenient in the traditional analog 
world in which licensees rarely needed licenses for multiple rights. The introduction of 
digital technology, however, has changed the traditional licensing environment, requiring 
digital users to often clear multiple rights for the same use. Digital music services that 
stream music on an on-demand basis need a public performance license as well as a 
mechanical license. A wide variety of digital music services display lyrics as songs are 
streaming, necessitating both public performance and print licenses. Services utilizing 
audiovisual content are now required to clear synchronization rights on a large scale 
basis, which must be obtained from the publishers directly, again on a song-by-song 
basis. Separate licensing of these rights is inefficient and may discourage new media 
users from properly licensing their services. 

These complexities inherent in a multiple rights clearance system have triggered 
music users to vocalize their desires for collective licensing solutions. ASCAP, of 
course, offers that collective blanket licensing solution, but is prohibited under the 
Consent Decree from licensing rights in musical compositions other than public 
perfonnance rights. Other PROs in and outside of the U.S. are able to do so. Indeed, 
many foreign PROs are already engaged in the process of licensing multiple rights. 
ASCAP’ s inability to offer licenses for multiple rights not only creates licensing 
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inefficiencies for music users to the detriment of consumers who ultimately bear the 
transactional costs, but it also places ASCAP’s members at a competitive disadvantage in 
the licensing marketplace if other organizations can license those rights. 

E. U.S. Copvriaht Law Must Be Technoloav Aanostic 

While music businesses have been built upon a rights model largely unchanged in 
100 years, the drastic changes in the means by which copyrighted content is used and 
transmitted on a global scale means copyright law must be modernized to ensure that 
copyright owners are protected in the future. Consumers no longer rely upon a passive, 
pre-scheduled means of experiencing content. Rather, digital content is made available in 
a myriad of ways that permit consumers flexibility in the means by which they 
experience such content. The old strict divide between user-uncontrolled, non-interactive 
webcast streaming and full download transmissions that took minutes (or hours) to 
complete has evolved into hybrid technologies that do not lend themselves to traditional 
content delivery labels. Users care little how they obtain content - the simply wish to 
access it, whenever and wherever they choose. Technologies have evolved to meet those 
consumer expectations. 

While the differences in technologies and user experience may be reflected in the 
ultimate compensation paid for those experiences, it is clear that artificial legal 
differentiation between what is and what is not compensable under U.S. law is no longer 
justified. ASCAP has always believed that our Copyright Act grants to copyright owners 
the broadest protection for the offering of their works to the public, and does so in a 
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manner that brings our law in compliance with various international treaty obligations.^ 
However, a number of recent cases have interpreted the public performance right in such 
a manner so as to limit the reach of a copyright owner’s rights. First, courts have held 
that transmissions that result in content downloads do not meet the statutory definition of 
a performance, even though it is clear that such technologies have evolved to make any 
such distinction irrelevant."* More recently, decisions have further limited the extent of 
the performance right by holding that the transmissions of certain individually-accessible 
content on a one-to-one basis at the request of consumers are not “public” performances, 
thus denying copyright owners the right to authorize and be compensated for those 
transmissions.^ 

If these decisions and their rationale are permitted to stand, the narrowing of the 
public performance right based on loophole-exploiting technological engineering will 
lead to the increased use of music without due compensation to its creators. And, 
considering that countries around the world do not make these technological distinctions 
in their laws, and we now exist in a borderless digital economy, U.S. rights holders are 
further disadvantaged. Continued access to creative output depends on competitive 
compensation to creators for the use of their works, without which, again, ultimately the 
consumers lose. 


’ See Joint Comments of the American Soeiety of Composers, Authors and Publishers, Broadcast Music, 
Inc., The Songwriters Guild of America, SESAC, Inc. and The National Music Publishers’ Association, 
U.S. CopyrighI Office, Sludv on Ihe Righl of Making Available, Docket No. 2014-2. 

' U.S. v.ASCAP, In the Matter of the Application of America Online. Inc., 627 F.3d 64 (2d Cir. 2010). 

’ W7UET, Thirteen v.Aereo. Inc.. 712 F. 3d 676 (2d. Cir. 2013); Cartoon Network LP v. CSC Ilotding.'i, Inc., 
536F.3d 121 (2d Cir. 2008) 
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III. Proposals For Change 

Maintaining ASCAP as the effective licensing solution it has been for the past 
century requires change - changes to update the Consent Decree, as well as change to the 
copyright law. Specifically, I propose the following modifications. 

A. Modifyinu the Consent Decree 

Maria Pallante, current Register of Copyrights and Director of the U.S. Copyright 
Office, stated recently that “the time has come to review the role of the consent decrees 
governing ASCAP and BMI”.*’ That time is now. In order to alleviate the significant 
limitations placed on ASCAP and our members by the Consent Decree, I propose four 
ways in which the Decree should be modified. 

1. Permitting Limited Grants of Rights . The Decree should permit PROs 
to accept partial grants of rights from copyright holders. Allowing ASCAP to maintain 
the compromise already struck with our members would preserve the benefits of 
collective licensing for users and owners in many situations, while allowing copyright 
holders to pursue direct non-compulsory licenses when they felt it was economically 
efficient and beneficial to do so. This approach would also afford greater latitude in 
structuring license arrangements, ultimately benefiting copyright owners and music users 
alike. Further, by encouraging the negotiation of direct licenses by truly willing buyers 
and willing sellers who are not under any compulsion to grant licenses, this approach 
would result in competitive market transactions that would then provide infonnative 
benchmarks for the rate-setting tribunal. Finally, members would be encouraged to 
remain within the PRO system, thereby effectuating collective efficiency for, and 
benefiting, all other members, music users and consumers alike. 

® See Pallanie Remarks. 
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2. Expedited Rate-Setting Process . The Consent Decree’s rate-setting 
process should be replaced with an expedited arbitration process with focused discovery 
that would be significantly faster and substantially less costly. Expedited arbitration 
proceedings would serve two purposes. First, both music creators and music users would 
benefit from a more definite timeline and cheaper resolution of license fee disputes. 
Second, it would discourage applicants for automatic Decree licenses from indefinitely 
resting on mere license applications or remaining on interim licenses, and impose on 
applicants an obligation to pay for their use of ASCAP members’ music. 

3. Competitive Market Rate Standards The establishment of an 
evidentiary presumption that direct non-compulsory licenses voluntarily negotiated by 
copyright holders provide the best evidence of reasonable rates would ensure that rates 
are based on competitive market transactions. Such a presumption would provide more 
certainty for all parties involved and also encourage more out-of-court negotiations, by 
providing the parties a reliable preview of the rate court’s ultimate benchmark analysis 
and discouraging the strategic use of rate court proceedings to avoid the influence of 
market rates. 

4. Licensing Multiple Rights . ASCAP should be permitted to extend the 
benefits of collective licensing through aggregated licensing to music users that could 
negotiate with ASCAP for multiple rights - namely, mechanical, synchronization and 
print rights in addition to public performance rights - in a single transaction. This would 
finally create a “one-stop shop” for musical work rights. Modifying the Consent Decree 
in this way would respond to licensee demand for simplification of the licensing process 
and administration of multiple rights. In addition, the flexibility to stmcture licenses that 
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aggregate rights would greatly reduce transactional costs and administrative expenses for 
owners and music users, which would benefit their customers, and, ultimately provide 
music creators with a greater monetary return for the use of their works. This would also 
allow ASCAP to compete more effectively in both the domestic and international 
licensing marketplace with owners or PROs that can, and do, aggregate rights. 

B. Modifications to the Copyright Law 

1 . Songwriter Equity Act . ASCAP, along with other PROs and music 
publisher and songwriter groups, have joined to support the Songwriter Equity Act 
(“SEA”), a bill that would further the goals of providing competitive market rates to 
songwriters and composers. The SEA would provide for the setting of competitive 
market rates under the outdated pre-World War One era Section 1 15 mechanical license, 
and would remove the unfair barriers placed by Section 1 14(i) upon rate courts from 
considering license rates and fees paid by services for the public performances of sound 
recordings in setting fees for the same public performances of the underlying musical 
works. Significantly, the SEA does not mandate the rate-setting bodies to increase rates. 
Rather, it will permit them to finally be able to examine and take into account all relevant 
market evidence in setting rates. It is our hope that the passage of the SEA will further 
the ability for songwriters and music publishers to achieve competitive prices for the use 
of their works and lessen the inequitable disparity currently in place between payment for 
sound recordings and musical works. ASCAP and our members thank Representative 
Doug Collins and Hakeem Jeffries for their leadership in introducing this bill, and thank 
the many subcommittee members who have joined them through their co-sponsorship. 
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2. Making Available Riaht . The Supreme Court, understanding the 
significance of the issues raised in the Aereo case regarding Internet retransmission of 
broadcast signals to individual users, is reviewing the lower court’s decision and will 
thereby shed further light on the reach of the performance right. ASCAP hopes and 
expects the Court to rule in favor of a broad reading of the performance right. However, 
regardless of the ultimate decision, U.S. law should remain agnostic regarding how 
copyrighted content is made accessible to users, and should extend protection to cover all 
means by which copyrighted content is made accessible to the public. This principle of 
neutral treatment is the basis for the broad “making available” right required upon 
signatories to the two WIPO Internet Treaties, the WIPO Copyright Treaty and WlPO 
Performances and Phonograms Treaty, which were intended to provide a broad 
technology-agnostic exclusive right to encompass all manner and form of providing 
and disseminating copyrighted works to the public regardless of the manner of such 
transmission. Congress must ensure that the U.S., as a signatory to those treaties, 
provides a copyright law that respects this principle, and to the extent necessary, 
amend the Copyright Act to confirm that copyright owners should receive due 
compensation for the use of their works regardless of the means of delivery. 

IV. Conclusion 

For 100 years, PRO collective licensing has served as the solution to an efficient 
licensing marketplace, and it remains the solution today. However, new innovations in 
the marketplace demand that the outdated regulations governing the ability of the PROs 
to license on behalf of their songwriter, composers and publisher members evolve to meet 
those changes in order to provide competitive remuneration for the use of those 
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members’ musical works. Without those changes, copyright owners may abandon the 
collective PRO system in hope of achieving competitive rates on their own, potentially 
tearing apart our collective licensing system. If that were to occur, everyone loses. 
Withdrawing copyright owners lose the efficiencies offered by the PROs, leaving 
unlicensed many performances of their work. Other copyright owners lose the ability to 
license their work on a blanket basis. Songwriters and composers lose the transparencies 
and services provided by the PROs. Services lose the ability to license on an efficient 
and transactional cost saving basis. And the ultimate losers would be those for whom the 
music is intended - the consumers. A time for change has indeed come. 

Mr. Chairman, ASCAP and I look forward to working with your committee and 
staff to achieve these changes, and ensure that the music licensing marketplace works for 
all. 
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Mr. Coble. Thank you, Mr. Williams. 

Mr. Harrison? 

TESTIMONY OF CHRIS HARRISON, VICE PRESIDENT, 
BUSINESS AFFAIRS, PANDORA MEDIA INC. 

Mr. Harrison. Thank you, Mr. Chairman, Ranking Member 
Nadler, Chairman Goodlatte, Ranking Member Conyers and the 
other Members of the Committee. Pandora appreciates this oppor- 
tunity to testify at this important hearing. 

Without question. Pandora is delivering tremendous value to lis- 
teners, artists, songwriters, and the music industry. 77 million lis- 
teners tuned into Pandora last month and listened for an average 
of 22 hours. Every month Pandora performs more than 1.5 million 
songs by more than 100,000 recording artists, 80 percent of whom 
were not played on terrestrial radio. 

Pandora contributes hundreds of millions of dollars to a new roy- 
alty stream for artists that did not exist 20 years ago. Just 9 years 
after launching. Pandora will celebrate a major milestone later this 
summer; $1 billion in total royalties paid. 

As this Committee considers opportunities to improve music li- 
censing, Pandora hopes the Committee will appreciate the essential 
aspects of our current system of statutory blanket licenses, includ- 
ing the consent decrees which encourage innovation through sim- 
plified licensing procedures, protect music users from the anti- 
competitive behavior of big copyright owners, and ensure that art- 
ists receive their fair share of the hundreds of millions of dollars 
in royalties that services like Pandora pay each year. 

In today’s highly concentrated music industry, with fragmented 
and opaque copyright ownership, statutory blanket licensing is the 
most efficient means for digital music services to license the mil- 
lions of copyrights owned by tens of thousands of copyright owners 
and are necessary to offer a compelling service to consumers. As 
the Future of Music Coalition recently stated, “The incredible 
growth of Internet radio would have been inconceivable had fledg- 
ling webcasters been compelled to negotiate with all the music pub- 
lishers individually. Without an easier way to obtain permission to 
play songs, Internet radio might never have happened.” 

That being said. Pandora’s recent experience reflects the very 
real and continued anticompetitive behavior of major music pub- 
lishers in the performing rights societies reflecting a continued 
need for government protection. 

As concluded by the Federal judge who oversaw Pandora’s rate 
proceeding with ASCAP, “The evidence at trial revealed troubling 
coordination between Sony, Universal Music Publishing, and 
ASCAP, which implicates a core antitrust concern underlying the 
ASCAP consent decree.” 

Statutory blanket licenses provide important transparency into 
how royalty payments are calculated and enable direct payment to 
recording artists and songwriters. Without them, the royalty pay- 
ment process would be controlled by record labels or music pub- 
lishers where un-recouped advances are deducted and a smaller 
percentage of the royalty, if any, is passed through to the artist. 

While Pandora believes that statutory blanket licensing should 
remain a central feature of copyright law. Congress can improve 
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the efficiency of determining the reasonable fees for such licenses. 
For example, several respondents to the Copyright Office’s recent 
notice of inquiry noted the expense and burden of the current 
Copyright Royalty Board rate-setting process, highlighting: number 
one, the need for the application of the Federal Rules of Civil Pro- 
cedure in evidence; two, the establishment of the unitary pro- 
ceeding with ample time for discovery and presentation of evidence; 
and three, the application of the so-called 801(b) standard. 

We would also recommend, in order to foster greater trans- 
parency, the creation of a single database of record, hosted by the 
Copyright Office in housing all relevant copyright ownership infor- 
mation. Participation need not be mandatory, but Congress could 
incent robust participation. For example, just as Chapter 4 of the 
Copyright Act prevents a copyright owner from seeking statutory 
damages unless the work at issue is registered. Congress could in- 
clude a requirement that entitlement to statutory damages would 
be contingent on registering and keeping accurate ownership infor- 
mation in this database. This would help prevent copyright owners 
from holding services, such as Pandora, hostage during negotia- 
tions; something we experienced directly in 2013 when a handful 
of major publishers threatened our business with massive copyright 
infringement penalties while refusing to disclose their repertoire. 

In addition to enabling services to quickly ascertain who owns 
which rights to a work, a single database of record would also en- 
able services to identify the owners of the songs it performs, which 
would encourage real competition among copyright owners for dis- 
tribution across all platforms. 

It is important to note that while transparency would help miti- 
gate anticompetitive behavior, it would not alleviate such abusive 
practices entirely. That’s why the protection of statutory blanket li- 
censing and the consent decrees must be preserved. 

Thank you and I look forward to answering your questions. 

[The prepared statement of Mr. Harrison follows:] 
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Executive Summary of Testimony of Chris Harrison 
Vice President, Business Affairs, Pandora Media Inc. 

Before the House Judiciary Subcommittee on Courts, Inteilectuai Property and the Internet 

June Z5, 2014 

Changes to the Copyright Act must be advanced with the interests of the primary beneficiary of 
copyright firmly in mind; the hundreds of millions of Americans who listen to. delight in, and benefit 
from their legal consumption of music through services iike Pandora Radio. 

Pandora beiieves that the Judiciary Committee's music licensing review should be guided by three 
important principles: 

1. Balance Must Be Restored to the Music Ecosystem to Include All Stakeholders: Music licensing 
laws have historically favored the interests of big copyright owners and made only small 
allowances for other stakeholders, including music users, in the music community. However, 
technology companies have made tremendous investments of intellectual property and capital 
to positively transform the music landscape to provide new options for consumers. Non- 
interactive Internet radio has quickly become a significant platform of legal music consumption. 
Seventy-seven million Americans (nearly 1 in 3 Americans over the age of 13) tuned into 
Pandora last month and listened for an average of more than 22 hours. Every month, Pandora 
performs more than l.S million songs by more than 100,000 recording artists, 80% of whom 
would not be discovered otherwise. The value of this intellectual property contributed by 
Innovators must be considered as Congress shapes music policy. 

2. Statutory Blanket Licenses Enable Broad Participation in the Music Marketplace and Must be 
Preserved: While Pandora believes that there are important Improvements that can be made to 
the music licensing process, the existing statutory blanket licensing structures for non- 
interactive Internet radio services such as Pandora are largely achieving copyright's primary 
goal. In this world of fragmented and opaque copyright ownership, statutory blanket licensing is 
an efficient means for digital music services to license the millions of copyrights owned by tens 
of thousands of copyright owners that are necessary to offer a compelling service to consumers. 
In addition to ease of licensing, statutory blanket licenses, as practiced by ASCAP and BMI and 
required of SoundExchange, provide extremely valuable transparency into the royalty payments 
of songwriters and recording artists. They also allow songwriters and recording artists to 
participate directly in the receipt of royalties. This current system must be preserved to ensure 
that new legal services can enter the marketplace, musicians and songwriters are paid, and 
consumers are given many options in music and music services 
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3. The Music Ecosystem Must Be Protected from Anticompetitive Music Licensing Behavior: The 

collective licensing of copyrights owned by different copyright owners creates the very real 
market power problems from which anticompetitive behaviors can emerge. In addition, the 
highly concentrated music industry enables one or two companies to determine which 
innovating services survive and which die, often in situations where these companies have a 
direct financial Interest in a service. The recent experiences of Pandora and other music 
licensees reflect anticompetitive behavior of various music publishers and the performing rights 
societies for which continued government intervention is required. It is the consent decrees in 
the case of ASCAP and BMI and the statutory provisions of Sections 112 and 114 in the case of 
record labels that protect music users from the potential abuse of market power created by 
collective licensing. These protections must remain. 

Finally, just as statutory blanket licenses provide much needed transparency for songwriters and 
recording artists, in order to foster more transparency for music users such as Pandora, we recommend 
the creation of a single database of record, hosted by the Copyright Office, that would house all relevant 
music copyright ownership information. Participation in such a database need not be mandatory, but 
Congress could create the proper incentives for robust participation. By enabling services to quickly 
ascertain who owns which rights to a work, a single database of record would also enable services to 
identify, on a catalog-by-catalog basis, the owners of the songs they perform, which would encourage 
true competition among copyright owners for distribution on digital platforms. While the transparency 
provided by such a database would mitigate the anticompetitive behavior Pandora recently 
experienced, it would not alleviate such behavior entirely, reaffirming the need for the protection of 
statutory blanket licensing structures. 
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Te5t(mony of Chris Harrison 
Vice President, Business Affairs, Pandora Media inc. 

Before the House Judiciary Subcommittee on Courts, Inteliectual Property and the Internet 

June 25, 2014 


Introduction 

Thank you, Mr. Chairman and ranking Member Nadler. Pandora appreciates this opportunity to 
testify at this important hearing. Pandora applauds Chairman Goodlatte and this Committee for your 
leadership in initiating a comprehensive review of the current Copyright Act. The subcommittee's 
hearings of June 10^' and today are particularly important as they bring focus to the many thorny issues 
related to how copyright law impacts the licensing of music. Music is a vital part of our vibrant culture 
that enriches our lives and connects us to places, times and people; Pandora is proud of the constructive 
role we play m the music ecosystem. 

Pandora is confident that members of this Committee, as well as the full House and Senate, wilt 
bear in mind that any changes to the Copyright Act that impact the licensing of music must be advanced 
with the interests of the primary intended beneficiaries of copyright firmly in mind: the hundreds of 
millions of Americans who listen to, delight in, and benefit from their legal consumption of music.^ 
Pandora supports any efforts to make the current system work better and smarter, so long as such 
efforts adhere to the following foundational principles: 

1. The interests of all stakeholders in the music ecosystem must be balanced, 
not just the interests of big copyright owners; 

^ Both The intent of Congress behind the Copyright Act and decades of Jurisprudence from U.S. Courts of Appeals and our 
Supreme Court instruct that copyright is intended to '’stimulate activity and progress in the arts for the Intetleetuol enrichment 
of the publtc." Canouv. Prince. 724 F.3d694. 705 (2dClr. 2013) (quoting Pierre Leval, Toward a Fair Use Standard, 103 Harv. L 
Rev. IIOS, 1107 (1990)} (emphasis added); see also H.R. Rep. No. 2222, 60th Cong., 2d Sess. (Report on the Copyright Act of 
1909) (noting that copyright exists "primarily for the benefit of the public.'’) 
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2. Statutory blanket licenses enable broad participation in the music 
marketplace and must be preserved; and 

3. The music ecosystem must be protected from anticompetitive licensing 
behavior. 

While Pandora believes that there are important improvements that can be made to the music 
licensing process, the existing statutory blanket licensing structures^ for non-interactive Internet radio 
services such as Pandora are largely achieving copyright's primary goal. 

Pandora Is Radio 

Although delivered over the Internet and not the airwaves, Pandora is radio. Advertising 
supported, free-to-the-listener radio like Pandora has been a critical part of the cultural fabric of 
America for nearly 100 years. In establishing nonsubscription services in the DMCA, Congress 
recognized that advertising supported radio is a democratizing force, enabling shared cultural 
expression across the entire socioeconomic spectrum. Radio is also the preferred mode of music 
consumption; research shows that 80% of time spent listening to music is a "lean back" radio 
experience, in which the listener selects the style or genre of music and the radio service selects which 
songs to play. 

Although It is the newest form of radio, non-interactive Internet radio has quickly become a 
significant platform of legal music consumption. Seventy-seven million Americans (nearly 1 in 3 
Americans over the age of 13) tuned into Pandora last month and listened for an average of more than 
22 hours. Every month. Pandora performs more than 1.5 million songs by more than 100,000 recording 
artists, 80% of whom were not played on terrestrial radio. 


^ For ease of reference, we refer to both statutory licensing of sound recordings under Sec. 114 and blanket licensing under the 
ASCAP and BMI consent decrees as "statutory blanket licensing." 
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In addition to exposing this wide variety of artists to tens of millions of listeners, Pandora also 
contributes hundreds of millions of dollars to a new royalty stream that did not exist twenty years ago. 
Today, Pandora pays more than $1,500 in total royalties per 1 million performances on our service. In 
the language of terrestrial radio, 1 million performances on Pandora is equivalent to 21 performances 
on 102.7 KIIS FM in Los Angeles or just 16 performances on 100.3 WHTZ FM in New York. Just nine years 
after launching. Pandora is on track later this summer to pass the milestone of $1 billion in total 
royalties paid. 

Pandora's Technology 

The public's embrace of Pandora is the result of a massive investment in its unique intellectual 
property. Tim Westergren, Pandora's founder, had the idea that all music could be categorized against a 
single taxonomy, and created the most powerful tool for discovering music: the Music Genome Project. 
Fourteen years later, Pandora's music analysts, most of whom have degrees in music composition or 
music theory, have devoted as much as 333,000 hours - the equivalent of 38 years - listening to and 
cataloging the musicological traits of each song In the Genome across as many as 450 different 
characteristics. The result of this process is that each song in Pandora's M usic Genome Project exists as 
a single point In a multi-dimensional space at the intersection of all of that song's characteristics or 
"genes." Pandora then uses as many as 50 proprietary mathematical algorithms to determine how 
geometrically "close" one song is to another. It is Pandora's creation of, and investment in, its 
intellectual property that enables a listening experience that empowers tens of millions of listeners to 
discover new music that they love. 

Non-interactive Internet radio, however, is not just about discovering new music; it's also about 
being able to experience music that is culturally relevant regardless of whether a local broadcaster 
operates a station in a particular format. Pandora routinely receives emails from listeners like Chris who 
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tuned into Pandora after his local jazz station changed formats or Jen who listens to Christian Rock on 
Pandora because no local station carries that genre. 

Pandora's Investments in Monetization 

To help generate our 120-plus percent average annual revenue growth over the last three years, 
Pandora has invested more than $440 million In resources and initiatives to monetize our tens of 
millions of monthly listeners. Pandora now employs more than 800 people (and growing) in sales and 
sales support operations across the country, including salespeople selling in 37 local advertising markets, 
going head-to-head with terrestrial radio for local advertising dollars. Pandora's investment in 
monetization has produced remarkable results, both in magnitude and in the pace of growth. For 
example. Pandora is behind only Facebook and Google in revenue generation from mobile advertising 
sales, with $366 million in mobile advertising revenue last year, representing a growth rate of 
approximately 1,200% in Just three years. 

Is Licensing Reform Needed? 

As this Committee considers changes in music licensing regimes. Pandora hopes that the 
Committee will appreciate the salutary aspects of our current system that encourages innovation 
through simplified licensing procedures, protects music users from the anticompetitive behavior of big 
copyright owners, and assures that artists actually receive their fair share of the hundreds of millions of 
dollars in royalties that services like Pandora pay each year. In order to understand the need to 
maintain but improve upon the status quo, we must consider the current music licensing environment. 

The Music Industry Is Too Concentrated 

Our music industry is a highly concentrated one, in which major record labels do not really 
compete against one another for distribution on digital platforms^ but attempt to use their market 


^ "Because each Major currently controls recorded music necessary for these streaming services, the music is more 
complementary than substitutable In this context, leading to limited direct competition between Universal and EMI." 


6 



335 


power to decide which services win and lose/ in many instances because that major record label has a 
direct financial interest in a digital music service/ Unfortunately, the loudest voices in the debate 
about music licensing are these big copyright owners who assert that what is good for them is good for 

all/ 

Copyright Ownership Is Too Fragmented 

While the music industry is highly concentrated, copyright ownership is extremely fragmented. 
For example, the 2013 Grammy winner for best song, "We Are Young" recorded by fun/ has four 
different songwriters and seven different music publishers/ Although the Copyright Act provides that a 
co-author may grant a non-exclusive license to a joint work such as "We Are Young," the custom and 
practice in the music industry has developed such that each co-owner will only license its proportionate 
share in the underlying work.^ Therefore, absent the availability of a statutory blanket license, the more 
than 1.5 million tracks that Pandora plays in a given month may implicate separate licensing 
negotiations with tens of thousands of individual copyright owners. 


statement of FTC Bureau of Competition Director Richard A. Feinstein, In the Matter of Vivendi, S.A. and EMI Recorded Music, 
September 21, 2012. 

^ "Power is the ability to stop new services. Power is the ability to create new services. That's power." Billboard Power 100; 
Lucian Grainge Q&A, by Bill Werde, February 07, 2013 8;55 PM EST http://wvvw.billbQard.eom/biz/a rticies/1538532/billbQard- 
powet -lOQ-liJCicin-graingn-fla: See Paul Resnikoff, "Sony/ATV 'Now Has the Power to Shut Pandora Down...,'" Digital Music 
News, Jan, 17, 2013, avaiiobie at http://www.digitalmusicnews.eom/permalink/2013/20130117pandora (quoting publishing 
sources as saying, "The 25 percent bump is going to get higher after the first year deal," "They aren't squeezing Pandora now, 
but they will," and "Sony now has the power to shut Pandora down, thafs your negotiating power"); Paul Resnikoff, "Universal 
Music Publishing 'Now Has the Power to Shut Pandora Down...'," Digital Music News, Feb, 5, 2013, available at 
http://v>fv^w.d!gitaimusicnews.com/pertnaiink/2013/20130205umpc (quoting source saying, "i said it to you on Sony/ATV and 
it's the same with Universal. They can shut Pandora down if they want to. So that's your negotiating power."). 

^ Universai Has A Big Stake In Beats That's Worth Nearly $500 Million, by Peter Lauria posted on May 8, 2014, at 6;11 p.m 
{Universal Music's investment in Beats, recently sold to Apple, may yield $500 million) 

http:// WWW. buzzfeed.com/neteri?un^/univers3l-music-will-make-neariy-50Q-fnillion-on-aDpig5-beats: The Major Labels Are 
Trying to Sell Spotify for $10 Billion, Sources Say, by Paul Resnikoff Wednesday, June 11, 2014 (Major labels own a 20% stake in 
Spotify) http;//wwvv.digit3lniusicnews,co!n/pgrma!ink/2Q14/06/ll/m3ior-labeis-trvinR-s6li-5Potifv-10-bil!ion-5Qurcgs-s3v . 

'' Two foreign-owned multinationals now dominate music publishing and recorded music; e.g., the so-called "Majors." Sony 
Corporation, headquartered in Japan, controls the largest music publishing catalog along with the second largest record label. 
Vivendi, headquartered in France, through its Universal Music Group subsidiary, controls the second largest music publishing 
catalog and the largest record label. While music publishers complain about the disparity of royalties they receive compared to 
record labels for performances on Pandora, in many cases Pandora is paying same company for both performance rights. 

^ The band's name is stylized as fun. 

* The songwriters are Jack Antonoff, Jeff Bhasker, Andrew Dost, and Nathaniel Ruess and the music publishers are Bearvon 
Music, FBR Music, Rough Art, W B Music Corp., Shira Lee Lawrence Music, Sony/ATV Songs, and Way Above Music. 

^ 1 Melville B. Nimmer & David Nimmer, Nimmer on Copyright § 6.10[AU21 (2013). 
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Copyright Ownership Information Is Too Opaque 

There is no authoritative database of copyright ownership information to which a service such 
as Pandora could turn if it had to iicense directly these millions of copyrights owned by tens of 
thousands of copyright owners. Those databases that are available (e.g., ASCAP, BMI and some music 
publishers maintain online databases that can be searched on a title-by-title basis) often contain 
conflicting information. For example, the ASCAP database indicates that Universal Music Publishing 
owns the composition for the song "Somebody that I Used to Know" co-written and recorded by Gotye; 
however a search of the Universal Music Publishing website results in no matches for the title 
"Somebody that I Used to Know" or songs recorded by Gotye.^*^ 

Statutory Blanket Licenses Are Necessary to Alleviate Concentration, Fragmentation and Opacity 
In a concentrated industry with fragmented and opaque copyright ownership, statutory blanket 
licensing can be an efficient means for digital music services to license the millions of copyrights owned 
by tens of thousands of copyright owners that are necessary to offer a compelling service to 
consumers.^^ As the Future of Music Coalition recently stated, 'The incredible growth of Internet radio, 
for example, would have been inconceivable had fledgling webcasters been compelled to negotiate with 
all of the music publishers individually. Without an easier way to obtain permission to play songs, 
Internet radio might never have happened."^^ 


“ The Universal Music Publishing website contains the following disclaimer: "UMPG makes no warranties or representations 
whatsoever with respect to its accuracy." 

"Collective licensing has enormous benefits for the music market and consumers. It provides broadcasters and services with a 
one stop license for the world's repertoire under compulsory statutory licenses with rate setting by the Copyright Royalty 
Board. ... The non-interactive compulsory statutory licensing regime ensures equity and fairness for all copyright owners and 
allows greater music service marketplace access resulting in greater consumer choice." American Association of Independent 
Music ("A2IM") President Rich Bengloff's letter to the Federal Trade Commission Chairwoman Edith Ramirez and Director 
Bureau of Competition Deborah L. Feinstein regarding GoogleAouTube Notice-independent music labels and their artists' 
content to be blocked on the YouTube music website (June 4, 2014) available at 
(http://www.a2!m.org,^dQwnioads/FTC Letter June 4 2G14.pdf ) 

The Blanket 'Problem'; Balancing the Needs of Songwriters with New Forms of Radio (Guest Post), By Casey Rae, April 21, 
2014 12:59 PM EDT available at (hTTp://www.bi!iboard.com/biz/articles/news/r3dio/6062737/The-bianket-probienvbaiancine- 
the-needs-of-songwriters-vvith-new) 
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1. Statutory Blanket Licenses Provide Transparency for Songwriters and Recording Artists 
In addition to ease of licensing, statutory blanket licenses, as practiced by ASCAP and BMI and 

required of SoundExchange, provide extremely valuable transparency into the royalty payments of 
songwriters and recording artists. For example, in her opinion in Pandora's rate proceeding with 
ASCAP, Southern District of New York Judge Denise Cote described how "Songwriters, and at least some 
independent music publishers, were concerned about the damage that might be wrought from ... the 
partial withdrawal of rights from ASCAP" because "Songwriters were concerned about the loss of 
transparency."^^ In almost every case under a statutory blanket license, a songwriter or recording artist 
can determine the royalty rate applicable to a particular performance to ensure that payments received 
accurately reflect royalties earned. 

2. Statutory Blanket Licenses Provide Direct Payment of Royalties to Songwriters and 
Recording Artists 

Not only do statutory blanket licenses provide transparency of how royalty payments are 
calculated, they allow songwriters and recording artists to participate directly in the receipt of royalties. 
Under the Section 114 license, recording artists are directly paid by SoundExchange for performances of 


"Direct deals on the publishing side also raise concerns about transparency. Outside of the framework made possible by 
oversight, what guarantees do songwriters and composers have that their share will be fairly apportioned?" Comments of 
Future of Music Coalition in Response to the Copyright Office's Music Licensing Study, Docket No. 2014-3, May 16, 2014 at 16; 
"The trend toward direct licensing to copyright users by music publishers of performing rights in musical compositions is one 
that is causing grave concern to the music creator community because of the utter lack of transparency in the direct licensing 
process." Comments of Songwriters Guild of America, Inc., U.S. Copyright Office Study on Music Licensing, Docket No. 2014-3, 
May 16, 2014 ("Comments of Songwriters Guild") at 7; 'The statutory licenses are also transparent." Comments of 
SoundExchange, Inc., U.S. Copyright Office Study on Music Licensing, Docket No. 2014-3, May 16, 2014 at 4. 

Songwriters "were concerned as well that the publishers would not manage with as much care the difficult task of properly 
accounting for the distribution of fees to multiple rights holders, and might even retain for themselves certain monies, such as 
advances, in which writers believed they were entitled to share." In repetition of Pandora Media Inc., 12 civ 8035-DJC (SDNY 
March 18, 2014) (hereinafter "In re Pandora") at p. 97). 

For example, the rate that Pandora pays for the public performance of sound recordings is part of the Federal Register and is 
prominently displays on SoundExchange's website. 
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their music on services such as Pandora.'® Likewise, ASCAP and BMI directly pay songwriters their share 
of the royalties collected.'^ These direct payments are important because they bypass the traditional 
royalty accounting whereby royalties flow through a record label or music publisher, where unrecouped 
advances are deducted and a much smaller percentage of the royalty collected— if any— is passed 
through. 

3. Anticompetitive Behavior Must Be Constrained 
Collectively licensing an aggregation of copyrights owned by different copyright owners, 
however, creates the very real market power problems from which anticompetitive behaviors can 
emerge.'^ It is the consent decrees in the case of ASCAP and BMI and the statutory provisions of 
Sections 112 and 114 in the case of record labels that protect music users from the potential abuse of 
market power created by collective licensing. Notwithstanding recent calls to do away with consent 
decrees because, for example, they were last modified before the advent of the iPod, the same joint 
selling agency among horizontal competitors that gave rise to the anticompetitive behavior that the 
government felt needed to be constrained in the 1940s still exists today. In fact, it is ironic that it was 
the reactions of ASCAP and big music publishers to the advent of terrestrial radio, when ASCAP 
attempted to increase royalty rates by 37S%, that caused the government to sue ASCAP for engaging in 
an "unlawful combination and conspiracy in restraint of ... commerce in radio broadcasting."'® Today, 
ASCAP, BMI and the major publishers appear to be saying that the consent decrees that resulted from 
this prior anticompetitive behavior against terrestrial radio broadcasters needs to be amended so that 
they can repeat this same anticompetitive behavior against Internet radio services. 

"An important feature of the Section 114 statutory license is that artists directly and immediately participate in the royalty 
stream." Comments of SoundExchange, Inc., U.S. Copyright Office Study on Music Licensing, Docket No. 2014-3, May 16, 2014 
at 3. 

"This system has ... provided music creators with the crucial assurance that an important source of revenue will be paid 
directly to them by the PRO." Comments of Songwriters Guild, p 7. 

As the U.S. Copyright Office recently concluded, "there is a significant risk that the collective may exploit its market power by 
charging supra-competitive rates or discriminating against potential licensees" U.S. Copyright Office STELA § 302 Report 95-96 
{August 29, 2011). 

Original Complaint filed by the Department of Justice in U.S. v. ASCAP, 41 civ. 1395 {SDNY February 26, 1941). 
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The recent experiences of Pandora and other music licensees reflect the very real and continued 
anticompetitive behavior of various music publishers and the performing rights societies for which 
continued government intervention is required. SESAC, the one performance rights society in the U.S. 
that does not operate under a consent decree or statutory license, is currently being sued in two 
separate antitrust lawsuits. In one case, federal District Court Judge Engelmayer found that the 
"evidence would ... comfortably sustain a finding that SESAC ... engaged in an overall anticompetitive 
course of conduct designed to eliminate meaningful competition to its blanket license."^^ In the other 
case, federal District Court Judge Jones found that the Radio Music License Committee was likely to 
prevail on the merits of its antitrust case because, in part, SESAC was deliberately concealing the 
contents of its repertoire to effectively stifle competition to its direct license. 

Pandora's Recent Experience with Anticompetitive Behavior by Major Music Publishers 

As this Committee is no doubt aware, over the last two years major music publishers, allegedly 
motivated by a perceived inequity between the amount of royalties Pandora pays to record labels and 
the amount publishers collect, sought to withdraw from ASCAPand BMI the right to license digital music 
services such as Pandora. When the major music publishers purportedly withdrew their digital rights 
from ASCAP and BMI In 2012 and 2013, they were supposedly operating in the "free market," the 
expected benefits about which you have heard so much from the publishers themselves. When given 
the chance to compete, however, the major publishers and ASCAP choose not to. Instead, they quickly 
reverted back to exactly the type of anticompetitive behavior the consent decrees are meant to 
mitigate. As Judge Cote concluded, "the evidence at trial revealed troubling coordination between 
Sony, UMPG, and ASCAP, which implicates a core antitrust concern underlying [the ASCAP consent 
decree]. 


“ Meredith Corp. v. SESAC LLC, 9 civ 9177-PAE (SDNY March 3, 2014). 

Radio Music License Comm., Inc. v. SESAC, Inc., 12 civ 5807 -CDJ (ED Pa. February 20, 2014). 
In re Pandora at p. 97. 
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Judge Cote's 136 page opinion is replete with the details of this coordinated and anticompetitive 
behavior. For example, the major publishers and ASCAP refused to provide Pandora with the list of 
repertoire purportedly being withdrawn,^ thereby depriving Pandora of the ability to exercise self-help 
and take down content it could not or did not want to license.^'' The major publishers "each exercised 
their considerable market power to extract supra-competitive prices" from Pandora. The major 
publishers "interfered" with Pandora's negotiations with ASCAP at the end of 2012, preventing ASCAP 
from signing a deal Pandora believed it had reached with ASCAP management. A major publisher even 
used the press to leak the confidential terms of their agreements with Pandora. In sum, "ASCAP, Sony, 
and UMPG did not act as if they were competitors with each other in their negotiations with Pandora. 
Because their interests were aligned against Pandora, and they coordinated their activities with respect 
to Pandora, the very considerable market power that each of them holds individually was magnified. 

Statutory Blanket License Rate-Setting Process Can Be Improved 

While Pandora believes that because of Its procompetitive benefits statutory blanket licensing 
should remain a central feature of licensing non-InteractIve Internet radio, there are steps that Congress 
can take to improve the efficiency of determining the reasonable fees for statutory blanket licenses and 
mitigate against the kind of continued anticompetitive behavior Pandora recently experienced. 

During Pandora's rate setting proceeding with ASCAP, Judge Cote welcomed thoughts from all 
interested parties "about ways that the litigation could be conducted in a more cost-effective way" and 


"Pandora also asked ASCAP for the list of Sony works in ASCAP's repertoire. It would have taken ASCAP about a day to 
respond to Pandora's request with an accurate list of the Sony works. But, ASCAP, like Sony, stonewalled Pandora and refused 
to provide the list.” In re Pandora, p. 67. 

"Without that list, Pandora's options were stark. It could shut down its service, infringe Sony's rights, or execute an 
agreement with Sony on Sony's terms." In re Pandora, p. 98. 

In re Pandora p. 97. 

"They also interfered with the ASCAP-Pandora license negotiations at the end of 2012. UMPG pressured ASCAP to reject the 
Pandora license ASCAP's executives had negotiated, and Sony threatened to sue ASCAP if it entered into a license with 
Pandora." Id. 

"[Djespite executing a confidentiality agreement with Pandora, Sony made sure that UMPG learned of all of the critical terms 
of the Sony- Pandora license. And LoFrumento admitted at trial that ASCAP expected to learn the terms of any direct license 
that any music publisher negotiated with Pandora in much the same way." In re Pandora, p. 98. 

In re Pandora pp. 98-9. 
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asked "to talk ... with ASCAP and the right set of music users" about ways to "set up some streamlined 
procedures for appropriate discovery." Judge Cote indicated that a revision to the consent decree 
would not be required to implement these types of cost-saving efficiencies. Instead of rushing into a 
decree modification process, ASCAP and BMI should engage with music users around process changes to 
which all parties could agree. 

Several respondents to the Copyright Office's recent notice of inquiry regarding music licensing 
commented on the expense and burden of the current Copyright Royalty Board ("CRB") rate-setting 
proceedings.^^ The current process involves a bifurcated proceeding during the first phase of which the 
parties submit their written direct cases, including their rate proposals and all testimony and evidence 
they intend to introduce at the hearing, without the benefit of any discovery from other participants. 
Because the record labels, which share information with their representative SoundExchange, have 
access to all of the direct licenses that typically serve as benchmarks in these proceedings, but individual 
licensee-participants only have access to direct deals into which they have entered, if any, the current 
procedure significantly favors the copyright owner participants. Recently, Pandora and the National 
Association of Broadcasters attempted to ameliorate this problem by filing motions for the issuance of 
subpoenas with the CRB in connection with the current rate-setting for non-interactive webcasting, 
commonly referred to as Web IV. The CRB, however, denied these motions. 

The common themes among these respondents are (1) the need for the application of the 
federal rules of civil procedure and federal rules of evidence to apply to CRB proceedings, (2) the 
establishment of a unitary proceeding with ample time for discovery and presentation of evidence, and 

See, e.g., Comments of Sirius XM Radio Inc., pp. lS-17; Comments of the National Association of Broadcasters, pp. 19-22 
{noting that the "current CRB procedural rules applicable to rate cases have resulted in proceedings that are at least as, if not 
more, expensive than analogous litigation in the federal ASCAP and BMI rate courts, but also provide less complete evidentiary 
records and therefore less satisfactory results"); Comments of Music Choice, pp. 29 - 32, and Comments of Digital Media 
Association, pp. 37 - 39 (noting that "CRB rate proceedings are actually more expensive (or certainly no less expensive) than 
federal court proceedings before the ASCAP and BMI rate courts, but they are far less efficient."). 

In re Determination of Royalty Rates and Terms for Ephemeral Recording and Digital Performance of Sound Recordings, 
Docket NO.14-CRB-0001-WR (2016-2020). 
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3) the application of the so-called 801(b} standard. Even the Recording Industry Association of America 
recognizes that the application of the 801(b) standard can result in rates that reflect fair market value. 

A Database of Record Would Mitigate Anticompetitive Behavior 

Just as statutory blanket licenses provide much needed transparency for songwriters and 
recording artists, in order to foster more transparency for music users such as Pandora, we recommend 
the creation of a single database of record, hosted by the Copyright Office, that would house all relevant 
music copyright ownership information.^^ Participation in such a database need not be mandatory, but 
Congress could create the proper incentives for robust participation. For example, just as Chapter 4 of 
the Copyright Act prevents a copyright owner from seeking statutory damages unless the work at issue 
is registered. Congress could include a further requirement that entitlement to statutory damages was 
contingent on registering and keeping accurate copyright ownership on this database. Because this 
database would be the database of record, copyright owners would only have to enter their ownership 
information a single time, reducing the current situation where information is often entered and 
reentered across multiple databases. A single reliable and fully searchable database of record, coupled 
with ineligibility of statutory damages for works not in the database, would prevent copyright owners 
from holding services such as Pandora 'hostage' during negotiations, threatening massive copyright 
infringement penalties while refusing to disclose their repertoire.^^ By enabling services to quickly 
ascertain who owns which rights to a work, a single database of record would also enable services to 
identify, on a catalog-by-catalog basis, the owners of the songs it performs, which would encourage real 
competition among copyright owners for distribution on digital platforms. While the transparency 

See Comments of the Recording Industry Association of America, U.S. Copyright Office Study on Music Licensing, Docket No. 
2014-3, May 16, 2014, p. 25. In the context of Section 115 licenses, in over 35 years that the 801(b) standard has applied, there 
have been only two litigated proceedings. Compare this record of compromise to the history of the application of the so-called 
''willing-buyer, willing-seller'’ standard. Each of the webcasting rate-setting proceedings have been fully litigated, including 
appeals, and, on at least two occasions. Congress felt compelled to intervene. 

"Identifying and locating the co-authors of each of millions of copyrighted musical works is a daunting task that is hampered 
significantly by, among other things, the lack of a modern and publicly searchable database identifying the current owners of 
musical works and the contact information for such copyright owners." Comments of Spotify USA Inc., U.S. Copyright Office 
Study on Music Licensing, Docket No. 2014-3, May 16, 2014 at 4. 

One cannot search the ASCAP or BMI databases by publisher and receive a list of all works owned by that single publisher. 
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provided by such a database would mitigate the anticompetitive behavior Pandora recently 
experienced, it would not alleviate such behavior entirely, reaffirming the need for the protection of 
statutory blanket licensing structures. 

Thank you again for your leadership on this issue and the opportunity to testify. I look forward 
to answering your questions. 
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Mr. Coble. Thank you, Mr. Harrison. 

Mr. Huppe? 

TESTIMONY OF MICHAEL HUPPE, PRESIDENT AND CEO, 
SOUNDEXCHANGE INC. 

Mr. Huppe. Mr. Chairman and Members of the Subcommittee, 
I’d like to start by telling the Committee something you probably 
don’t hear very often: Congratulations to Congress on getting it 
right. 

For over 10 years now, SoundExchange has administered the 
statutory license for sound recordings on digital radio that this 
Committee created in 1995. And that decision shines as a true leg- 
islative success story. It provides transparency and efficiency that 
makes possible the digital radio services enjoyed today by over 100 
million Americans. It has led to a critical and growing revenue 
stream for SoundExchange’s 100,000 accounts which represent fea- 
tured artists, background musicians, labels and rights owners large 
and small. 

And the statutory license has provided a huge commercial benefit 
to the 2,500 services who have used it to build their businesses, 
some of America’s best known and fastest growing companies with 
household names, like Pandora and SiriusJCVI, providing them easy 
access to the product they needed to get off the ground. 

Congress greased the tracks, removed the barriers to entry, and 
a bourgeoning multibillion industry grew. And while you’ve heard 
many parties discuss problems elsewhere in the industry, Mr. 
Chairman, everyone, everyone connected with the SoundExchange 
world, which includes the entire recorded music side of the busi- 
ness, artists, labels, unions, even the digital services themselves, 
everyone, uniformly supports the fundamentals of this system. 

But as we move forward, there was one core principle that 
should guide everything we discuss and that is this: All creators 
should receive fair pay on all platforms whenever their music is 
used; period. Everyone who has a hand in the creation of music de- 
serves fair market value for their work. And I mean everyone, Mr. 
Chairman; songwriters, publishers, studio producers, and engi- 
neers. The artists who give compositions life and record companies 
who help artists fill their creative vision. Fair pay would ensure 
justice for creators, whose contributions form the soul of these serv- 
ices; fair pay would level the playing field for radio services; and 
fair pay would ensure a healthy vibrant ecosystem for listeners and 
fans. 

With that guiding principle, I would like to propose a few modi- 
fications to make the good system work even better. First, Con- 
gress must address the current royalty crisis facing legacy artists 
with recordings made before 1972. The refusal of some radio serv- 
ices to pay royalties for this era of music makes no sense as a mat- 
ter of policy and is surely not what this Committee intended when 
it created the digital radio license. It is just wrong to pay nothing 
to artists who created the most iconic era of music in American his- 
tory. 

And on behalf of SoundExchange and all of the artists we rep- 
resent, I extend our thanks to Congressmen Holding and Ranking 
Member Conyers and all of the Members on this Committee who 
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have joined them in supporting the RESPECT Act. I urge the Com- 
mittee to act now on this critical piece, pre-1972 artists, simply 
cannot afford to wait. 

Second, Congress must ensure that all radio platforms pay all 
creators. This means eliminating the ancient and unfair loophole 
that allows the $17 billion AM/FM radio industry to pay nothing 
for the source of its lifeblood. EM radio uses music to draw the 
crowd and make its profits. Yet, it ignores the performers at the 
center of its stage. FM’s tired and stale justification for taking ad- 
vantage of artists rings hollow and are unfair to other services 
seated with me here today. 

And third, Mr. Chairman, once all platforms start paying cre- 
ators, they should pay according to the same fair market standard. 
It makes no sense, that similar radio platforms played by different 
rules, especially in today’s world, where those platforms may com- 
pete against one another in the same places over the same speak- 
ers to the same listeners. To quote Ranking Member Nadler’s open- 
ing statement, “The government must get out of the business of 
picking winners and losers in this industry.” If we want innovation, 
the law shouldn’t give favorable rates to some companies or breaks 
to older formats. Stated another way, Mr. Chairman: these busi- 
nesses should compete based on their legal appeal and economic 
value not on the strength of their legal loopholes. 

So Mr. Chairman, what would success look like for music licens- 
ing going forward? It would be a system where many of the chal- 
lenges we’re talking about today would fade into the background; 
where the back office would work seamlessly and invisibly; where 
we are focused on business models and consumer offerings rather 
than rate standards and inequity. Success would mean a system 
where the entire music community worked cooperatively to address 
these issues for the collective good; and, most importantly, success 
would mean a system based on the guiding principle that I set 
forth earlier, all creators receive fair pay on all platforms whenever 
their music is used. 

In closing, Mr. Chairman, the American music industry rep- 
resents some of our best talent and our most cherished assets. All 
we’re asking for is something pretty simple, that those responsible 
for bringing these treasures to life be treated fairly when someone 
else profits off of their work. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Huppe follows:] 
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Chainnan Goodlatte, Chairman Coble, Ranking Member Conyers, Ranking Member Nadler, and 
Members of the Subcommittee, 1 appreciate the opportunity to appear before you for Part Two of your 
discussion of Music Licensing Under Title 17. 

My name is Michael Huppe, and 1 am the President and CEO of SoundExchange, Inc. 
SoundExchange administers the statutory license Congress created in the late 1990s for digital radio, a 
true legislative success story that has produced an explosion in dynamic new radio services that are 
fundamentally reshaping how we experience music. Today, SoundExchange administers the royalties 
paid by more than 2,500 digital music services - services that reach well over 100 million people.^ We 
collect and distribute royalties to over 100,000 featured artists, background singers and vocalists, and 
record companies - big and small. SoundExchange - and the statutory license that underpins our work 
- have helped make all of this possible. 

My testimony today will cover a number of topics all of which relate to a single core principle 
that 1 believe must guide any discussion of the music licensing landscape: all creators should receive 
fair pay, on all platforms and technolomes. whenever their music is used. First, 1 will describe 
SoundExchange and our work. Second, 1 will briefly describe some of the key changes unfolding in the 
music business and suggest first principles to guide the Committee’s review of music licensing laws. 
Third, T will describe several critical areas where refonn is especially important, including (i) the refusal 
of digital services to pay royalties for pre-1972 sound recordings, (ii) the fundamental injustice of the 
continued lack of an AM/FM/HD radio performance right for sound recordings, and (iii) the need to 
harmonize royalty standards across platforms. Fourth, T will offer brief comments on the continued 
value and importance of the statutory license structure this Committee created nearly two decades ago. 
And finally, I will share my thoughts on some forward-looking investments needed to ensure a healthy 
future for the music ecosystem. 


‘ Edison Rcsciirth/Tiilon Digilnl. “The Inlinilc Disil 2014,” available alb Up:.'.-vt w\v.o diso ntesc:ii:di.u.m \‘.p-eon!eiLl. >irjlo:ids/20]4-'0.3 Tiii--IiiilrLiLc-Dinl-2G14- 
Q:'30r]=..di?on:RvSea!vh-iai4:.liikni,-Di^n!l,I)df. 
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L SoiiiidtCxchttngc- Making Digital Radio W ork 


SoundExchange is a non-profit organization designated by the Copyright Royalty Board to 
administer the federal statutory licenses for digital radio ^ These licenses allow anybody - from the 
largest Internet company to a single entrepreneur - to stream every federally protected sound recording 
ever commercially released, merely by filing a short document and meeting a few procedural 
requirements Digital radio sen^ices then file reports on the recordings 
they stream and pay the required royalties in one lump sum to us. which 
we distribute to the artists and copyright owners whose music was used 
This "one stop shop'* for access to virtually all recorded music is the 
foundation of the modem digital radio business - ensuring that services 
can access whatever music they need withoul engaging in extensive 
negotiations or hunting for rights owners around the world 


SoundExchange 

(ASC?f MC 31. 20131 


2,500+ 


We are efTicicnl and relentless in our work Nearly 90% of the 
money we collect from the 2,500+ services we work with woes our the 
door within 75 days of receipt We arc more efficient at this than 
anyone else in the world, with an administrative rale in 2013 of 4 5%, 
Since our founding in 2003. we have paid oul more than S2 billion in 
royalties 

SoundExchange is overseen by a board of directors made up of 
artisis. their representatives, and major and independent record 
companies and organizalions that represent them and is thus one of Ihe 
unique organizalions representing bolh artists and labels logciher In 
the same way, we are both a technology company and a music 
company, with a unique ability to appreciate the business and platform 
challenges faced by music services, as well as the economic and ailislic 
perspective of music creators In fundamental ways, we sit at the 
center of Ihe music ecosystem today - Interfacing with and supporting 
virtually all Ihe other stakeholders sitting at Ihe witness table today. 


digital radio providers 
using statutory license 


$590M 

poid to recording 
orlists and rights 
holders in 2013 


4.5% 

admin rote 


’ 17 1 i.sc. KS I lavi 1 14; .17C.KK- l-.n.-irci. IWI 


2 



349 


11. ^Listening*" is What Matters ~ First Principles for Music Licensing Review 


The members of this Committee know belter than anyone how completely the music ecosystem 
has changed in recent years While the foundation of the recording industry was once album sales and 
personal ownership of music, the rise of streaming and digital access is fundamentally challenging that 
idea, and the legal and economic structure that has been built upon it ^ As more and more of the public 
enjoys music through fleeting delivery - via digital streams or other broadcasts - the key economic 
moment in the life of a recording is shifting from “buying a copy” to “listening ” This is appropriate 
Music has value when it is played and heard The power of music to draw an audience and shape our 
moods and feelings has economic value that goes far beyond its ability to sell albums, downloads, or 
subscription access to services Uiat provide music on-demand Music captures the attention of people in 
their cars and offtces, and is the reason we listen to radio — and sit through advertisements Music 
“draws a crowd” better than anvihing else, and technology is bringing it to more places and spaces 
virtually every day ^ Opp„r|„„iiy from Radio 


This is why I believe our industry’s 
standard measure for assessing revenue 
grossly undervalues the role of music in the 
economy The RIAA this year reported 
record industry revenue>s of $7 billion for 
2013 ■* Most of the revenues in that number 
are rciai/ figures - in other words, those 
figures include the revenue generated by 
Apple for selling downloads, by Spolify for 
selling subscriptions, and by other 
distributors for selling music. 
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What’s not included in those figures? The $17 billion that radio made from selling advertising 
in 2013, mostly by playing ads in between songs/ and the $3.8 billion earned by SiriusXM,*" mostly 
because people like having access to music in the car.^ Our friends at the NAB claim radio stations are 
not in the business of distributing music/ but that is simply wrong. Of course they distribute music, in 
exactly the same way that television stations distribute network television programs. Indeed, the 
business of radio is, for the most part, playing music to tens of millions of people for free and collecting 
billions of dollars in advertising in return. If they aren’t in the business of distributing music, T don’t 
know who is. 

We need rules for music licensing that reflect the value that music generates for radio and other 
platforms. But the obsolete and inconsistent rules that have piled up in the Copyright Act over time 
simply do not do that. 

Again, if there is a principle that should guide Congress as it considers the music licensing 
landscape, it is this: all creators should receive fair pay, on all platfonus and technologies, whenever 
their music is used. Period. Everyone who has a hand in the creation of music deserves fair market 
value for their work - songwriters and publishers, producers and engineers, the artists who give 
compositions life, and the record companies who help artists fulfill their creative vision and connect the 
music to an audience, This is a matter of justice and fairness fundamental to the core purpose of the 
Copyright Act, That approach would also be good for digital radio services - who would then compete 
on a level playing field based on the public appeal and economic value of their services, rather than on 
the strength of the legal loopholes that apply to them. 


' Riidiy Advorlisiiig Uiirciiii. “Nmvvork. Digilal. OJT-.Air Shine as Radiy linds 2013 in Ihc UlacL” a^-ailnblc hI 
htiri;.'' wwwrab. £13111' T^ihHp,/ll2r/i'g'/oi;ue.detaji,i5fin;^d,,, 132 

' SinnsX.Vt ■ ^siriiisX.VI SiriusXM Repeals l yurth Qiiiffler snd i ull-Ycar 2013 Riesulls," available al 
•«, Mj-ifi KVi ».cmi re'.e.awdatail.ctmVRek.i?eiU 823023. 

llic nuinbcrsircpyrlal h\ die KLA.A. inelude ihe mnyunls disiribiiled by Soundlixchange, and senne porlitai of lliose revenues do eome Jroni SiriusXM and 
from radio broadcastas foi' tliefr webcasting. However, the royalties paid to SoundUi^iange are but a small poition of tlie total value that diose sendees - as 
W'dl as udier users yf music — generale. 

* llie Coiiuiients of die National Association of Broadcastens, f « ihdA-laiisr'jjAiusicUcertdn^Slucfy: Noiic^i uncHi':^qii-::sl far J-'ub/tc Comnnsnl, Docket No. 
2014-03 (liureiiiallcr “Music Licensmt' Sludv”), p. 26, available al 

hUr>:' '',vwvv.vonviiidi! .t’yv docs niif‘idicensit:^.s(ud\/caacrai,ai1&'l >oek e l20i4 3.' Naii«iai Assiviati igt of liroadeasiers ML,S_ 20, H. pdf. 
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III, Reforming Music Licensing - Making the Copyright Act Work for All Music Creators and 
All Forms of Radio 

T applaud Chairman Goodlatte for launching the current review of our copyright laws. As 
Copyright Register Pallante testified last year, music licensing issues are in particular need of reform - 
and thanks to the diligent work of this Committee, are uniquely ripe for resolution and legislative action 
now.*^ Today T would like to focus on three key reforms that should be part of any revision to our 
copyright laws, and which T urge the Committee to take up as soon as possible. Some of these ideas are 
already reflected in pending legislation, such as the RESPECT Act (H R. 4772) recently introduced by 
Congressman Holding and Ranking Member Conyers. And they are entirely consistent with the 
comprehensive legislation Ranking Member Nadler described at part one of this hearing, T am grateful 
to all the many members of this subcommittee who have supported legislation to improve the music 
ecosystem and protect the rights of performing artists, songwriters and all creators. 

A. RESPECTING All Performers - Fair Pay for Pre-1972 Recordings 

There is one fundamental change that demands immediate attention; the Committee should act 
as soon as possible on closing the loophole that some digital radio services rely on when they refuse to 
pay royalties to older artists for recordings fixed prior to February 15, 1972, T thank Congressman 
Holding and Ranldng Member Conyers for introducing the RESPECT Act (H.R, 4772) to cure this 
problem, as well as Chairman Coble, and Subcommittee Members Chu, Deutch, Gohmert and Jeffries 
for supporting this effort. 


Testimony of Mfiria Pallante, Registcrof Copyrights, in a HcaringBeforothcC«njiiitTeeon the Judiciary of tlie House of Representatives' Subcommittee on 
Courls, Inlclleeluiil Properly. ;ind Ihe Inlernel (March 20, 2013), p. 42, available at bttp:/ -'iu<Uc iarv'.fa».<ise.aov.' riivS.':ie;i:iiis:i pi'J'ilei'^-T I3ih.-T 13-20 80067. PDF 
(slaling llial Ihe public performance Icr sound reccTtiings is "“ripe” for review). 
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Pre- 1972 sound rccordinijs are Ihe 
foundation of the music industry und remain 
both vita) and commercially significant 
According \o Uollhii^ Stone Magazine. 305 
out of the top 500 tracks of all time were 
recorded before 1972,’*' 65 out of the greatest 
100 artists of all time have pre-1972 
recordings in their catalog - including all of 
the top 10 on the list .” 175 members of the 
Rock and Roll Hall of Fame (out of 304) 
have pre-1972 releases*^ and 754 recordings 
in the GRAMMYs Hall of Fame (out of 906) 
were recorded prior tol972 

Yet, some digital radio services, two 
of whom are represented on the panel at this hearing, are operating under an interpretation of state and 
federal copyright laws that they believe allows them to use prc-1972 sound recordings without a license 
and without compensating either the artists or the rights owners at all Some of the serv ices who won’t 
pay pre-1972 artists have entire channels dedicated to their work They market these stations in selling 
subscriptions, and their playlists are awash in these great recordings. Pre-1972 sound recordings 
represent berween 5 and 1 5% of all the music played by their services The result is that legacy artists, 
many of whom are now in their 70s and $0s. are being excluded from this modem revenue stream for 
no sound policy reason SoundHxchange estimates that in 201 3 alone this cost artists and rights owners 
S60 million in royalties. In 2014, we expect that number to be closer to S80 million, and the total will 
keep climbing 

Withholding royalties from pre- 1972 artists is a slight to the musical legacy of our nation - and 
declaring these recordings worthless is surely not the outcome that Congress intended when it created 
the statutory licenses for digital radio. All recording artists and copyright owners deserve to be paid for 
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the use of their works, whether they were recorded in the 1960s or just last month. And legacy artists. 
Just like current ones, should participate in the success of the services building businesses on their 
recordings. Indeed, the artists who created pre-1972 recordings are especially dependent on digital 
revenue streams, because they are often less likely than more current artists to be able to generate 
significant income from touring, product sales, and other sources. 

This is not Jusf a matter of fairness; it is also a matter of rationalizing the current regime 
governing the licensing of pre-1972 sound recordings. Digital radio clearly implicates state law rights, 
and copyright owners have begun to take legal action to enforce their rights against services operating 
under the statutory licenses that are refusing to license and pay for pre-1972 recordings. Although the 
litigation addresses the fundamental unfairness of the present situation, it will not lead to a sensible 
regime for licensing of services operating within the scope of the statutory licenses. Having 50 separate 
sets of rules for pre-1972 recordings across the U.S. does not provide the simplicity and efficiency that 
Congress contemplated when enacting the statutory licenses. The point of the statutory licenses is to 
provide a one-stop-shop for services that want to operate within its four comers. Nobody wants a 
statutory license that covers 90% of usage but requires individualized negotiations for the last 10% - 
and, we respectfully submit, that is not the regime that Congress had in mind when it created the 
Section 1 14 license in 1995. 

Congress can easily bring pre-i972 recordings within the scope of the statutory licenses in a 
way that does not disturb any other aspect of the Copyright Act, and that in effect codifies the practices 
of many services that operate under the statutory license today. That is what the RESPECT Act (H.R. 
4772) would do - it requires digital services that enjoy the benefits of the statutory license to pay for all 
of the music they play, regardless of the date the recording was made. This approach would not involve 
any of the complications raised by broader "federalization” of pre-1972 recordings, but it also would 
not preclude future consideration of so-called “full federalization.” The solution is both simple and 
essential, and there is no reason Congress shouldn’t act 


'* 1 lo Eddie, of llic cliissic rock hand llic 'I'urllcs, have filed cla^s action lavrsuils in three stales on bUiall'of copvriglil owners of pre-1972 sound reeordings 
whose works are plaved hv Sinus.\.VI. C^npitol Records. WaniCT Music Group, Sony Music luiterhiiunieiit. L'MU Recca diiigs. and .VlilCCO .Vhisic &. Records 
have likewise iiled a lawsuit asnnsl PinusXM in a Calilmna slate court. Mostrcceiilly, a group of record eompanies filed a ease against Pandora in a New 
1 ork stale eourl. ibej? Uillhoardhiz. ' Sinus.VM Ilil With I’Oiirlh SlOO Million Lawsuit In Past Month.” available at 

littf?:- WTAv.buibo.iid.coiiL bi7. ai~?iclevnew^i':^6>i0.t4>,sirfH':.xin-hit-wilii-Foitttii-i00 natliion -law^ut-in ixist inontli: Billboardbiz. "Record Labels Sue Pandora 
t.Jvcr Prc-1972 Reeordiiii's. available at iitlpv.vw^v .billboard eocu'l>i/,- ai1i4^e8.'aew s.lei»ai-antl-niuinaEemem.-(iCH>24Cl 'r:.\'otd-labels-sue-9nad;>u;-(.ivti-pn.- 
JV.'2-.r\:eorJu2gs. 


7 



354 


B. Closing the AM/FM Loophole Once dntl For All 

The loophole that allows terrestrial radio (/.e., over-the-air broadcast channels on AM/FM/HD) lo 
use copyrighted sound recordings without paying continues to be the most glaring inequity in music 
today Terrestrial radio remains a very significant way that consumers listen to music, according to 
Nielson, radio reaches 242 million people each week ’’ The NPD Group has reported that, even for young 
Americans who are moving most rapidly to digital platforms, 24% 
of all music listening is through AM/FM radio. Radio makes SI7 
billion a year selling advertisements'^ - primarily for its music 
radio siaiionvS. And yet radio pays nothing to the performers that 
brought the music to life and the copyright owners w ho helped 
shape those recordings and bring them to the world Terrestrial 
radio should pay royalties to artists and copyright owners for the 
same reason that other radio platforms pay all creators should 
rece ive fair pay, o n all platforms and technolo gies, whe never their 
music is used 

Ending the terrestrial exemption is critical to leveling (he playing Held for digital services as well 
Right now, digital radio sits alongside terrestrial radio in cars, boats, and homes * yet those modem 
innovators pay for the music recordings they use while AM/FM broadcasters pay nothing even when their 
broadcasts are played through the same speakers to the same audience. The government should not be 
picking winners and losers in this way or propping up particular technologies or business models. 

It is sometimes argued that the broadcaster exemption isjustified because radio airplay 
promotes record sales. However, that does not describe most radio use of music today - if it ever did 
Indeed, classic artists like The Beach Boys. The Temptations. Led Zeppelin and Billy Joel do not need 
radio to promote them, yet radio stations play their music all the rime. And, over the last fifteen years. 

'* Nictwjii. -SlUtf <»riho Media .iudio loUay 2014. AVMlaMo al hiin Vi»t>>.»nA>cfl.OQm ut ai ^iilfr..«.iin-.iiis)'ln>-unln.»-j»xl.i\-2jn4lui»i 
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even as the radio industry has grown, retail music sales in the U.S. have dropped by about 53%, If 
radio play was as promotional as claimed, sales should be rising, not falling. 

And even to the extent FM radio may be promotional, that does not justify an uncompensated 
“taking" of musicians’ property. A movie may promote an underlying book upon which the movie is 
based, and television may promote a local football team by broadcasting games on their station. Yet 
nobody would dare suggest that the book author or the NFL should surrender those rights for free 
under the mantra of “promotion.” Why should music be any different? 

Some of our critics suggest that we don’t appreciate the value of radio as an outlet, and as a 
mass medium. Nothing could be further from the truth. T fully recognize that FM radio is a place for 
hit recordings, and radio can help determine how the shrinking recording industry pie gets divided. 
Indeed, when an artist has a hit on FM radio, that can be a sign the artist has made it to the major 
leagues. But that is what is so upside down about the law as it exists today. When a baseball player 
makes it to the major leagues, he is not suddenly expected to play for free. Instead, he is rewarded for 
his success and the value he brings to the franchise. When it comes to music, however, a recording 
artist that has major success meets the exact opposite fate: radio plays her recording for free, to tens of 
millions of people, while making billions of dollars oft' of the fans who have tuned in to hear her 
music. The system makes no sense at all. 

The free ride given to terrestrial radio also makes the U.S. an outlier internationally, because 
we are the only western industrialized nation that does not have a sound recording performance right.^'^' 
This places the U.S. in the company of countries like North Korea, China, and Iran that likewise fail to 
provide fair compensation for performers. The international landscape is especially significant 
because the lack of a performance right in the U.S. has prevented U.S. artists and copyright owners 
from collecting performance royalties earned overseas. American music is heard all over the world, 
yet our artists earn nothing for that airplay because we refuse to pay for airplay here at home. 

When she testified before this Committee last year. Register of Copyrights Maria Pallante 


RL4A. “Stopc ol' Ihc Probkin [cil' Piracy]," availiiblc al hlit»:. '’^%v A.ria;i.ctg !i.'gh».^ calDiracv.pltDt‘cotjlcit! vckvt(.>:°pif>!cv-otiluK-sc>.iDo-el-lhc-iirublciii. 

.Miloin llorsiiell Crow Rose Kelleys PLC, “I'enestrial Kndio Peafcnnaiice Royalties £<»■ Labels and .Artists: Wait for It or Go for If? ' a\ ailable at 
hllp: ■niiloa'’.i.aw.conriiiliclcvicirc!il.ri;il-rnJii.>-C!ci t*>nii4nccMO\’:liics -ibi- lalicls- and-ariis ls-w»il-li.ir-ii-or-ao-ibr-it. 
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called the lack of an AM/FM perfonnance right “indefensible.”^' She noted that the time to recognize 
a more expansive performance right in sound recordings was “long overdue” and that a failure to act 
“prolongs a longstanding inequity .” The list of supporters for a terrestrial performance right is a 
virtual who's who of the Arts, technology, and politics, including the last six Administrations of both 
parties, digital services like Pandora and SiriusXM, and artists from Frank Sinatra to Flea. Mr. 
Chairman, the time to rectify this “long overdue” injustice has come. 

C. Leveling the Playing Field for All Forms of Radio 

When Pandora came to this Committee last Congress seeking to reduce the royalties it pays, 
the Committee was understandably resistant to a “solution” that would drastically slash pay for music 
creators. But Pandora did have one point - it faces an unfair and unlevel playing field where it must 
compete against AM/FM radio, which pays nothing for the sound recordings it uses, and against 
SiriusXM, which pays a below market rate for its music. While these exceptions and grandfathered 
rules may theoretically have some historical roots - none of them make sense today. All creators 
should receive fair pay, on all platforms and technologies, whenever their music is used. 

Fair pay means “fair market value” and all statutory licenses should be governed by the 
principle that creators should receive fair market value for their work. But this is not the case in 
existing law. While the statutory licenses that we administer achieve this by applying the “willing 
buyer/willing seller” rate standard to most users of the Section 112/114 licenses, only three of the 
2500+ services that we administer - SiriusXM, Music Choice and Muzak (the services offering 
“grandfathered” satellite and cable radio) - benefit from below-market rates set under the Section 
801(b)(1) standard. Almost 20 years after the creation of the statutory licenses, and more than 15 years 
after the willing buyer/willing seller standard was introduced for other licensees, these services neither 
need nor deserve to have their rates subsidized by artists and record companies, and they should no 
longer enjoy an unfair competitive advantage over other services. Whatever rationale may have once 
existed for the grandfathering of these services, it no longer exists; and it is time that SiriusXM, Music 
Choice and Muzak pay a fair market rate for the music that they use. 


Tcsliiiionv 1)1 Miirui Piilliiiili,;. Register ol'Copvriglils. in a Hearing Belcre ihc Ctxnimllee cn Uic Judiciary ol'ihe House orRepresenlalives' SLibeommillce on 
C-ourls. Lilelleclual Properly, and Ihe Inlemel (March 20, 2013), p. 40, March 20, 2013, available al 
lifT' jn,l c(in b‘n^c \ 'o-ini),- Drinterc I ] 3tii - 1 3 20 1S0067. FOi'' . 
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IV. The Statutory License Administered by SoundExchange Works 

As the Subcommittee considers specific proposals, it is important to remember that the statutory 
licenses set forth in Sections 1 12(e) and 1 14 largely work just as Congress intended, but for the few 
improvements 1 described above. While all of the stakeholders appear to be unsatisfied with the system 
for licensing musical compositions under Section 115 and the consent decrees that govern ASCAP and 
BMl, the statutory license that we administer under Section 1 14 presents a completely different picture. 
Those who rely on the statutory license in Section 1 14 obviously believe it needs to be preserved (even 
as they seek tweaks). These services like having a one-stop shop that they can go to.^‘^ But creators, 
too, believe that the basic structure works, as is apparent from the comments filed by SAG-AFTRA and 
ATM,^"* A2TM,^^ RIAA,^^ and the Recording Academy, ^^all of which make it clear that artists and 
labels alike support the work of SoundExchange and the basic outlines of the statutory license. 


^ Comincnls ol'lliu Nnlioniil .\ssociiilicMi ol'Brwuicitslcrs.. Music Licensing SUidy, p. 2, available al 

hll.rj:/\vtv\v.cor>vriail .■iov doc^'tnii!jiclicciiwi~y«.t»tlv-c'>:iuTicnK’r>;>ckci20I4 3.'N'Hlimal Vsjociaiijti cii’ nrojKic-isic.z's MLS 2014.Tn]i Y“ri11iu slatukiry sound 
recording licenses and exeniplioiis are criliwil lo music licensing"): 

Commails ol'lhe DigiUil Moilin. .Associalion ("DiM.A''X Music Licensing Sludy. p. 33, available al 

hllTj:/.-'w\vw.ccyn-riijjii ■Jov docs.tiiusicliccnsiuasiuds.vO?.njnents.rX)ckei20[4 3.'r>.j5li!! Meilia .Ass-oeialkti MLS 2C14 r.'dl Y“flhe slalutory] licenses prcanolc 
elllcieiicy and reduce 1nu.isac1i(xi costs by midsing a vast bcidyof scnoid iecor<lings subject lu license coverage immedialely upon die service of a. smgle 
nolice"); 

Commails ol SiriusXM Riidio Inc.. Music Licensing Study, p. 11. available al 

hll.D:.'. wvv\v.convriLdil.i.»ov-docs'musicliccnsiiit^studv'c«n'miaiis'}.>ocKet2014 3aSiriui.. -XM "-■j20Radio Inc .\£L-S 2<.U4.Ddrr"lhe slatiitory licenses are a 
nccessilv lor national services using lhousmids...oi' sound reewdings"). 

C.oinmenls ol Screen Actors Guild -Aniericmi I'ederalim of television :>nd Kialio .^lisls:ui<l .American I'edi^iilion of Musicians or die L.'niled Slates and 
Canada. Music Licensing Sludy. p. 2. available al 

hllrj:/.-''wvvw,coi?vTialil .t?:iv-'docs'inusiclicuisinastudv'con''m-'nls. r>ockel2014 3-’S AG A TTFLA AFM MLS 2014, pdl' (“the Seclioii 1 14 slalulory license has 
delivered extraordinary baiellts to music cresifors. music investors, digital music sendees and music lisleniiig”). 

^ Coinineiits by the .Aiiiericaii AssociaTion of liidepeiidait Music (“A21M"). Music Licensing Snidy, p. 3. available at 

hllD;/.-''wvs\v.coDViiti1.it.!.JOv''dov's'rjusivikefisir.asludv, voirjn3enis'Di.x;kel20H 3.-.4menean .A.sv.>ci.H!ion of IndeiiciKlenl Music MLS 2014. rail (“[l]lic non- 
iiilcraelive compulsory slatulory licensing regime ensures e(|uily and raimess For all cupvriglil owners and allows grealer music service marketplace access 
resulting in gi'eater coiisiuiier choice"). 

^ Comnienls ol'ihe Recording Industry .AsscKialion of .America, .Music Licensing Sludy. p. 35. May 23. 2014. available al 

httTj://wav\v,coTJvriRlit.aoi' doc‘>'!iu!siclicaisiiu»smdv, C''muuenta'IX'>cket2) 14 S /Reccading iiidusnv Ass'.xiation of .Aiiiei'icn. MLS 2014. ijdf (“tlie statutory 
licenses have proven lo provide an ellieiait mechanism !<.» administering licensing and payment lor the large number ol' services providing radio-like 
programming”). 

^ L ominenls ol the National .Academv ol Recordins’ .Arts & Sciaiccs, Music Licensing Sludy, p. 4, available al 

hllp_ww\' wnnii^yo. <.Lo\riuM'.lKeirh ^ylujy v,“nn'cnts-lXvkot2014 3.0<ati« ial .^Acatkaiv of Kocordin‘T .Aits and Seiaiees M.LS 2014. udf (“'Ihe 
Recorcimg .Ac.adeinv suppoils the statutory license undo' Section 114, whidi is beneficial for pertbmiers and efficient for licensees. .. .die 50-50 split of revenue 
and dirccl pavmenl lo artisls have provided a linancial liielinc lo many pcrlbimcrs.”). 
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The reason why everyone Is in 
basic agreement is apparent: services have 
flourished under the statutory system, and 
revenues have grown The audience for 
digital radio has grown from 49 million to 
124 million over the past 7 years, the 
average rime spent listening to digital 
radio has doubled in the past 5 years to more 
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Digital Radio Audience Growth 
(Millions or people listening monthly) 


lhan 13 hours a week today, and advertising 

and subscription revenue continues to Hood into the space of non-interactive services/^ Since 2012. 


when 1 last testified before Congress, the number of statutory licensees has grown from 2,000+ to 


more than 2.500 today, and major players continue to be interested in digital radio 
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Digiial Radio Services t&ing Statutory License 
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ittii>i;»^nd«i-»-«uini> 4 ;-tirv*i|t bnHK-«i. Ouu^k'aPiav Mimic All .Accossalsuha:*a difilal radkiofiilon .SW 
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As digital radio has exploded, payments from SoundExchange to the industry have also continued to 
grow. Last year, we distributed $5d0 million to artists and labels, an increase of 28% over the 2012 
distributions Our distributions are now 
8,4% of recording industry revenue ” And 
most critically, the featured artist royalties 
we distribute are paid direcily to those 
artists - meaning that artists are 
participating directly and immediately in 
this new revenue stream. The license also 
makes available valuable new royalties 
for background and non-fcatured artists. 

In other words, the system works, 
and needs only a few important and 
fundamental changes to be a foundation 
for further growth While the reforms I have described earlier in my testimony arc critical. Congress 
got tile fundamentals right w hen it laid dow n the rules of the road for digital radio nearly two decades 
ago - a particularly impressive feat given how new and diD'erent the Internet and satellite broadcast 
technologies were and how entrenched the old models had become Every American who loves the 
digital music world that has grown up in the past twenty years owes this Committee our thanks 

V. The Next Generation of Reforms - Industry Infrastructure and a Strengthened Copyright 

OfTice 

As the music industry changes and grows, our back olTice systems and infrastructure must keep 
up SoundExchange is leading the way We are constantly improving our distribution infrastructure, 
with a goal toward getting the right royalties into the right hands as quickly as possible Beginning 
this year, we distribute royalties monthly, where many of our peers distribute annually We are also 
building a comprehensive repertoire database and repository of International Standard Recording Code 
numbers, designed to rationalize and collect the metadata that we need for our business, and that can 


Digital Performance Royalties Paid to 
Artists & Labels 
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also be a foundation for other uses as well. 

We are also developing our systems to be a resource for the industry, and to work toward a 
world in which '‘who owns what” is clear and easily known. We don’t believe that informational 
advantage and disparities should determine the winners and losers in the music business. Music 
creators should be rewarded based on their contributions to the fabric of our culture and the value they 
bring to the moment. Music should rise or fall based on its artistic power and creativity - not the 
happenstance of its metadata or the lack of transparency in the process through which the royalties 
flow. 


T would also urge the Committee to support Register of Copyrights Maria Pallante in her 
efforts to invest in the next generation Copyright Office, including interoperable services and 
platforms and public-private partnerships. Her call for amendments that will make copyright work 
better, administrative flexibility to help the office make the best use of its resources, and 
administrative and budgetary support for this critical piece of our nation’s copyright infrastructure is 
an important one. 

VI. What Does Success Look Like? 

The music ecosystem today is pushed and pulled in too many conflicting directions based on 
grandfathered loopholes, unjustified exemptions, and a confusing network of laws. Musicians feel like 
they can never get ahead, and even if they do break through and find artistic success, they still struggle 
to pay the bills, Songwriters struggle beneath the weight of decades-old consent decrees. Competitors 
on all sides spend far too much on litigators and negotiators that could be going to creators. 

As T mentioned above, SoundExchange is governed by the principle that all creators should 
receive fair pav. on all platforms and technologies, whenever their music is used. In our daily 
business, and in our planning for the future, that means designing, operating, and always improving an 
infrastructure that will maximize the transparent and efficient payment of royalties to creators. 

Success for SoundExchange is a world in which the systems that facilitate fair payment to creators 
operate silently and transparently in the background, so that artists, songwriters, producers, and those 
larger organizations that help all of them succeed can focus on making and promoting great music. 

For Congress, T believe success is a world in which the government does not pick winners and 
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losers, and in which all creators are entitled by the law to receive a fair market value for their 
contributions. Most urgently and immediately, that means (i) ensuring that legacy artists are protected 
when their music is played on digital radio, (ii) eliminating the unfair and distorting loophole that 
requires artists to subsidize AM/FM/HD radio, and (iii) ensuring that all radio platfonns are subject to a 
fair market value for all creators' contributions. 

T look forward to working with the Committee as well as all stakeholders in the creative, 
technology, and broadcast communities to bring about real reforms that achieve our one central goal; 
ensuring that all creators receive fair pay, on all platforms and technologies, for all of their music. 
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Mr. Coble. Thank you, Mr. Huppe. 

Mr. Frear? 

TESTIMONY OF DAVID J. FREAR, CHIEF FINANCIAL OFFICER, 
SIRIUS XM HOLDINGS INC. 

Mr. Frear. Chairman Goodlatte, Chairman Coble, Ranking 
Members Conyers and Nadler and Members of the Subcommittee, 
thank you for the opportunity to testify today. My name is David 
Frear. I am the Executive Vice President and Chief Financial Offi- 
cers of SiriusXM. 

SiriusXM is one of the largest radio providers in the United 
States. We have over 25 million subscribers, subscribers residing in 
every congressional district in the continental U.S. and we employ 
2,100 people around the nation. 

SiriusXM is well positioned to offer testimony on these copyright 
issues. In 2013, we paid approximately $325 million in royalties to 
record companies, publishers, songwriters, and artists. We have 
paid over $1.8 billion in music royalties since we launched service 
11 years ago. 

I’d like you to take away four key themes from my testimony. 
First, parity. Radio is radio whether it is AM, FM, satellite or 
Internet radio. All radio companies should pay for the music they 
use on the same basis; no exceptions. Continuing to exempt the ter- 
restrial radio companies that dominate radio listening with over 90 
percent of the market and generate over 15 billion in revenue is 
bad policy. Copyright law does not distinguish between AM and 
FM radio based on technology and it should not distinguish be- 
tween AM/FM, satellite or Internet radio either, based on tech- 
nology. 

Second, today’s Copyright Act creates an unfair digital disadvan- 
tage. Drawing any distinction based on the claim that some radio 
services are digital while others are not, is based upon the false 
premise and produces a distorted result. Terrestrial radio began 
broadcasting digital signals over a decade ago and they have rou- 
tinely made digital copies in the ordinary course in their broadcast 
operations since the 1980’s. Similar services, regardless of the 
mechanism or medium through which they are delivered, should be 
treated similarly. With each rate-setting proceeding, the digital dis- 
advantage between terrestrial radio and other radio services just 
gets wider. The two pending bills, the Songwriter Equity Act and 
the RESPECT Act, will only further widen this digital disadvan- 
tage. 

Third, protection from market power. The music business has 
never been more concentrated than it is today. Three companies 
control nearly 90 percent of the market for distribution of music. 
The same three companies control nearly 70 percent of the music 
publishing market. Two PROs control over 90 percent of musical 
performance rights and one collective controls the sound recording 
performance rights. 

The consent decrees are crucial to protecting against noncompeti- 
tive rate demands. The consent decrees do not interfere with com- 
petition, they prevent activities that would otherwise constitute 
clear violations of the antitrust laws. Recent attempts by copyright 
owners to partially withdraw from ASCAP or BMI, in an attempt 
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to cherry-pick entities who are relying on their PRO licenses for ac- 
cess to those publisher’s works, are troubling; especially in light of 
the publisher’s refusal to provide the catalogue data that would 
allow the services to remove the catalogue from the air in the event 
they couldn’t reach agreement on the fees. 

Fourth, and finally, fair rates. The willing buyer, willing seller 
standard can have meaning only where marketplace transactions 
reflect the workings of an actual free market. There is no func- 
tioning free market in music licensing because of the unprece- 
dented concentration in the music industry and the aggregation of 
power in the PROs. Congress should, instead, adopt the 801(b) 
rate-setting standard for a broad array of music licensing purposes. 
That standard provides the Copyright Royalty Board with wide 
latitude to ensure that both copyright owners and users are treated 
fairly, including potential new users, like terrestrial radio. 

The 801(b) standard is also a matter of simple fairness. Congress 
adopted that standard in recognition that services subject to those 
standards founded their services at a time when there was no 
sound recording performance right at all. To change the standard 
now would fundamentally undercut the reliance interest of those 
services. 

So in summary, while the $15 billion AM and FM radio industry 
pays the PROs approximately $300 million per year, they do not 
pay a penny for sound recording performances. By comparison, 
radio companies, like Pandora and SiriusXM, are less than one- 
third the size of AM and FM in terms of revenue. Yet, we’ll pay 
more than two and a half times, nearly $800 million, in music roy- 
alties this year. It is simply bad public policy to reward the biggest 
entities in the radio field with a competitive cost advantage while 
penalizing innovation and emerging services that increase economic 
activity and create jobs. 

As you consider new legislation, it is my hope that you will recog- 
nize the unbalanced playing field for the music licensing today and 
craft an equitable and durable solution. 

I thank you for the opportunity to testify. 

[The prepared statement of Mr. Frear follows:] 
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Written Statement of David J. Frear 
Chief Financial Officer, Sirius XM Holdings Inc. 

Before the 

U.S. House of Representatives Committee on the Judiciary 
Subcommittee on Courts, Intellectual Property, and the Internet 

Hearing on Music Licensing Under Title 17 
June 25, 2014 

Chairman Goodlatte, Chairman Coble, Ranking Members Conyers and Nadler, and 
Members of the Subcommittee: 

My name is David J. Frear. 1 am the Executive Vice President and Chief Financial 
Officer for Sirius XM Floldings Inc. (“Sirius XM”), a position I have held since 2002. On behalf 
of Sirius XM, 1 thank you for the opportunity to offer testimony to the Subcommittee. 

Sirius XM, with an estimated 40 million listeners, is one of the largest radio providers in 
the United States. We employ over 2,100 people at our facilities in New York, Washington, DC, 
Florida, New Jersey, Texas and California. Since our inception, we have operated pursuant to 
licenses from ASCAP, BMI, and SESAC for the public performance of musical compositions, 
and we operate under the Section 1 1 2 and 1 1 4 statutory licenses with respect to the public 
performance of sound recordings. We have also fully litigated two rate-setting proceedings 
before the Copyright Royalty Board. 

In 2013 alone, we paid approximately $325 million to record companies, publishers, song 
writers, and recording artists. We have paid well over $1 billion in sound recording perfomiance 
royalties since we launched in late 2001. 

This experience has provided us with great insight into the issues before the 
Subcommittee, including what works and what does not work within the music licensing market 
as currently structured. My testimony, builds on that experience - as well as similar comments 
Sirius XM recently submitted to the Copyright Office as part of its music licensing inquiry - and 
centers on four key points: 

1. The Need for Platform Parity : There is no reason that satellite radio and Internet radio 
should pay sound recording performance royalties while terrestrial radio continues to 
enjoy an exemption from that obligation. 

2 The Importance of the SOltb) Rate-Setting Standard : The 801(b) standard provides 
the Copyright Royalty Judges with both the ability to examine potentially relevant 
marketplace transactions and the flexibility to balance the interests of both the copyright 
owners and licensees. The 801 (b) standard has proven far superior to the “willing buyer 
willing seller” standard championed by the rights-owner community. It should be 
maintained. 
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3 The Continued Necessity of the Consent Decrees Governing ASCAP and BMT : The 

antitmst consent decrees are not outdated “relics” that prevent competition or copyright 
owners achieving fair market value for their works, but a necessary antidote to the 
extreme concentration that persists in the market and would, absent the decrees, violate 
the antitrust laws. In short, they help ensure that rates are set fairly. 

3. The Significant Problems with the ProDo.sed RESPECT Act for Pre-1972 Sound 

Recordin 2 s : The proposed act would further exacerbate the irrational disparity between 
digital services and terrestrial radio (which would remain exempt from paying 
perfonnance royalties for any recordings), create a new payment obligation on a narrow 
set of licensees, and bestow a one-sided windfall on owners of recordings created 70 or 
80 years ago, without advancing in the least the foundational purpose of copyright law: 
providing an incentive for the creation of new recordings. 

As may be evident, a common-theme pervades my comments. In statement after 
statement, copyright owners suggest that the current regulatory framework - including the 
statutory licenses, the 801(b) rate-setting standard and the antitrust consent decrees - artificially 
interferes with the normal working of a free and competitive market. The unmistakable tenor of 
the conversation is that copyright owners are being unfairly forced to subsidize licensees with 
below-market rates. But these sorts of comments conveniently overlook the reality on the 
ground in the music licensing marketplace. 

On the publishing side, for example, we confront two collectives (ASCAP and BMl) that 
each control distinct repertories approaching 50% of the market, and a third (SESAC) that, while 
smaller, makes outrageous fee demands under threat of statutory infringement claims while 
refusing to identify the works it is licensing. On the record-label side, we see three major labels 
that likewise control distinct repertories ranging from 20% to nearly 40% of the market each - 
and over 85% collectively. These entities control separate catalogs of works that are not 
substitutes for one another. They do not compete with one another as that term is typically 
understood. A “free” market in licensing - if by that term one means giving copyright owners 
free rein to exploit the market power they enjoy by having amassed massive repertories of works 
- would be neither fair nor competitive, but be plagued by rates approaching monopoly levels. 

By contrast, the regulatory framework that has developed over the years, rather than 
forestalling competition or preventing copyright owners from achieving fair market value, helps 
to achieve the opposite result: ensuring that rates paid by entities like Sirius XM are at least 
somewhat insulated from the incredible market concentration that would otherwise push them to 
monopoly levels. 

My comments below provide additional detail on these points. 

1. Platform Parity Is Vital 

As the Subcommittee no doubt is aware, music services in the U.S. operate under a 
patchwork of statutes, rules, and regulations that distinguish audio entertainment services based 
upon the mechanism or medium of delivery. This framework is the product of historical 
compromises and trade-offs between interested parties that no longer make sense and, as many 
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participants noted in the June 1 0*' hearing before the Subcommittee, it is a framework that no 
one would readily choose again today. 

The current framework exempts traditional “terrestrial” radio from the obligation to pay 
performance royalties to sound recording owners, while requiring other radio services that offer 
essentially the same service to make such payments. Further, drawing any distinction based on 
the claim that some services transmit digitally while others do not is nonsensical : terrestrial 
radio began broadcasting digital signals over a decade ago and has made use of digital copies of 
sound recordings to further their broadcasts for 30 years. It is antiquated, inequitable, and simply 
bad public policy to reward the biggest entities in the radio field with a competitive cost 
advantage while penalizing innovators whose services increase economic activity and create 
jobs. 


To start, similar services - regardless of the mechanism or medium through which they 
are delivered - should be treated similarly. Copyright law does not distinguish between AM and 
FM radio based on technology, and should not distinguish between terrestrial and satellite radio, 
or terrestrial and Internet radio, either. The playing field - that is to say, the requirement that 
performance royalties be paid, and the standard under which royalty rates are set - should be 
leveled for all participants in the radio market. In short, “radio is radio,” regardless of whether it 
is AM/FM radio, FID radio, satellite radio, cable radio or Internet radio. See, e.g., hi re Petition 
of Pandora Media, /hc., N o, 12Civ. 8035 (DLC), at I4(S.D.N.Y. Mar. 18, 2014) (Opinion & 
Order) (explaining that the “radio experience has remained constant through the years, regardless 
of whether radio programming is transmitted by broadcasting, through a cable, from a satellite, 
or over the interned ’). ' 

Continuing the distinctions between various forms of radio established in I7U.S.C. § 04 

- whereby AM/FM radio is exempted from any sound recording performance right obligation, 
while satellite, Internet, and other audio services (including simulcasts of those very same 
AM/FM broadcasts) are not - is bad and unjustified policy. Chiefly, it has the effect of 
subsidizing the largest entities in the industry - the $1 5 billion/year AM/FM radio station market 

- and is exactly the opposite of what the public would expect; accommodations to new entrants 
to encourage growth and entrepreneurship. Such a policy punishes digital pioneers with massive 
royalty obligations not borne by their established and entrenched competitor. For example, 

Sirius XM, despite enjoying a subscriber base of nearly 25 million, went 1 8 years until it 
achieved profitability in 2010 - and then only after running up cumulative net operating losses of 
$8 billion, merging the two predecessor companies, and narrowly surviving two brushes with 
bankruptcy. At the same time, it paid well over $1 billion in royalty payments to the recording 
industry, while AM/FM radio stations paid precisely zero. 


* We do not mean to suggest by this that all services should pay the exact same fees, but rather 
that similar services should have their fees set pursuant to the same rate-setting standard and 
process. As we discuss below, the 801(b) rate-setting standard provides the Copyright Royalty 
Judges with the necessary and appropriate latitude to account for variations between particular 
services or service categories in the rate-setting process. 
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That sort of inequity hampers innovation and job creation. While Sirius XM survived, 
and while most AM/FM stations continue to offer some form of simulcast, one need only survey 
the graveyard of services that have tried and failed to establish viable standalone digital radio 
businesses (including major companies like Yahoo! and AOL) to see the depth of the problem. 
Winners and losers in the audio entertainment field should be selected by the market on the basis 
of innovation and the entertainment and other value they provide to consumers, not historical 
anomalies or cost-side inequities created by statute. 

II. The Importance of the 801(b) Rate- Setting Standard 

Copyright owners have stated that 1 7 U.S.C. § 80 1 (b) provides an artificial subsidy to 
services and suggested that the “willing buyer-willing seller” (WBWS) standard be applied to all 
Section 1 1 4 licenses, or that the 80 1 (b) standard be altered, for example by removing the 
“disruption” factor found at 801(b)(1)(D). They are wrong. 

To start, it is important to highlight the continuing importance of the statutory licenses for 
national services using thousands (or tens of thousands) of sound recordings. Negotiating with 
each and every copyright owner would be extremely difficult and costly for at least two reasons. 
First, any service would need to be able to identify and then negotiate with the copyright owners 
of hundreds of thousands (or even millions) of songs. Second, the service would be forced to 
confront a record industry that has become incredibly concentrated, with three majors (and the 
smaller independent labels distributed by the majors) accounting for over 85% of the market. 

This concentration provides those record companies with tremendous negotiating leverage, as 
each major is a “must have” that many services cannot do without. 

For similar reasons, the 801(b) standard should be retained as written. Copyright owners 
blithely characterize the 801(b) standard as devoid of marketplace considerations. But the 
801 (b) standard requires the Judges set rates that are “reasonable,” and in prior proceedings the 
Judges have started their rate-setting analyses under that standard by first identifying a “zone of 
reasonableness” defined by market benchmarks, and only then using the 80 1 (b) policy factors to 
identify a rate within the marketplace range. ^ Moreover, as the economists who have testified on 
behalf of the industry have argued repeatedly to the Judges, the 801(b) factors - such as the goals 
of ensuring a fair return and fair income for the parties, and recognizing their “relative 
contributions” - are those that parties to a marketplace transaction would themselves consider. 
The 801(b) standard thus allows the Judges to consider niarkerp/ace benchmarks and 
considerations as part of their determinations, but also provides the Judges with the latitude and 
flexibility to consider the enumerated policy factors (for example, in the Satellite I proceeding, 
the disruption that Sirius XM would suffer at the rates proposed by SoundExchange, as well as 
Sirius XM’s need to spend hundreds of millions of dollars in satellite-related expenditures). 


^ That approach has been blessed by the DC. Circuit. See Recording Indtis. Ass ’n of America, 
Inc. V. Librarian of Cong., 608 F.3d 861, 865 (DC. Cir. 2010). See also 17 U.S.C. § 

1 14(f)(1)(B) (specifying that “the Copyright Royalty Judges may consider the rates and terms for 
comparable types of subscription digital audio transmission services and comparable 
circumstances under voluntary license agreements”). 
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The WBWS standard, by comparison, has proven to be a failure. In the absence of 
marketplace benchmarks involving non-interactive services, the Judges have been forced to rely 
on agreements between record companies and completely different categories of music users 
(c.g., interactive services) and adjust them for application to non-interactive services - an inexact 
science at best, and one that causes the Judges to apply all manner of imprecise “interactivity” 
and other adjustments. In the wake of the Webcasting II dedaon. Congress was compelled to 
enact two Webcaster Settlement Acts to allow the record industry and various services to 
negotiate “voluntary” agreements (the so-called “WSA” deals) at rates other than those set by the 
Judges, which would have bankrupted most services. By the time of the Wehcasling /// 
proceeding, some 95% of the market was operating under such agreements (i.e., not operating 
under rates set according to the WBWS standard), and only one commercial service of any size 
participated in the proceeding. Meanwhile, the three largest providers (Yahoo!, AOL, and 
Microsoft) all exited the market. ^ In contrast, the decisions pursuant to the 801(b) standard have 
not resulted in the participants rushing to Congress for legislative relief 

Retention of the 80 1 (b) standard is justified not only because it is fundamentally superior 
to the WBWS standard, but also as a matter of simple fairness. Congress implemented (and later 
retained) that standard in recognition that services subject to those standards founded their 
services at a time when there was no sound recording performance right at all. To change the 
standard now would fundamentally undercut the reliance interests of those services. 

To those who would argue that anything other than a free-market standard amounts to a 
perversion of their property rights and an unfair subsidy from the recording industry to the digital 
services, it must be remembered that the statutory license was an integral part of the bargain 
reflected in the Digital Performance Right Act in 1995. Namely, sound recording record 
companies were provided with a digital audio transmission right against non-interactive services 
only on the condition that such services (who were being hit with a new royalty not borne by 
terrestrial radio) have access to a statutory license’' - and, in the case of satellite radio, the 
801 (b)(1) rate-setting standard. Sound recording owners present their right to public 
performance royalties as a given, and the statutory license as a burden on that right; but that 
position fails to recognize that the statutory license was the price for receiving the performance 


^ Similar problems plagued the satellite television market. After Congress shifted the Section 
1 19 compulsory license to a “fair market value” standard in the Satellite Home Viewer Act of 
1994, the rate increase implemented by the CARP was so drastic that Congress was compelled, 
in the Satellite Home Viewer Improvement Act of 1999, to slash rates by 45%. See Register of 
Copyrights, Satellite Home Viewer Extension and Reauthorization Act § 1 10 Report, at 8-1 1 
(Feb. 2006). 

■* This is compared to the interactive services - the providers of the so-called “celestial jukebox” 
- which Congress feared would substitute for CD sales and which drove the legislation. Sound 
recording owners, who had never enjoyed a public performance right in the U.S., received a full 
digital performance right as against on-demand streamers, but not as against non -interactive 
services that were not viewed as creating the same threat of substitution. Several CARP and 
CRB proceedings have lent further support to this distinction, as the record industry has failed to 
present any credible evidence that non-interactive services substitute for record sales. 
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right in the first place. See H.R. Rep. 104-274, at 14 (describing need for “balance” among 
interests and resulting “limitations” on the performance right, including the statutory license). 

III. The ASCAP and BMI Antitrust Consent Decrees 

Sirius XM operates pursuant to blanket licenses from ASCAP, BMI, and SESAC 
covering the public performance of musical works. In our experience, the ASCAP and BMI 
consent decrees and the licensing process that they mandate work relatively well. As a result of 
the mandatory license requirement, Sirius XM is assured that it has license coverage for the full 
repertories without needing to contact and negotiate with every single songwriter and publisher 
featured on its service. Each side has the opportunity to pursue rate-court litigation if it feels the 
other side is being unreasonable. Despite that possibility (or likely because of it), Sirius XM has 
enjoyed relatively amicable negotiations with each of ASCAP and BMI over the past decade, 
and has not needed to litigate. The publishing community, for its part, has received hundreds of 
millions of dollars in royalty payments from Sirius XM. 

The recent trends in this area, however, are disturbing. The first such trend is the 
publishers’ increasingly strident suggestions, in the press and on Capitol Hill, that the consent 
decrees are a relic of the past that should simply be dispensed with. Changing times, however, 
do not change the facts. As noted in the introduction, ASCAP and BMI collectively represent 
close to 50% of the market each - and a dislincl 50%. A music service like Sirius XM must take 
a license from each of those entities to operate effectively ~ they are not substitutes for one 
another. ASCAP and BMI do not compete against one another on price, as one would expect to 
find in a typical “competitive” market - i.e., Sirius XM can’t tell ASCAP that if it doesn’t lower 
its price, we will purchase the rights we need from BMI instead. As is obvious, this gives each 
organization a tremendous amount of market power over licensees who need a license from each 
to operate a successful service. 

As a result, what was true in the 1940s when the consent decrees were adopted, and 
reiterated throughout the decades, remains just as true now: the PROs’ blanket licensing 
practices are “inherently anti-competitive,” reflecting their exercise of “disproportionate power 
over the market for music rights.” United States v. Broad. Music, Inc. (In re Application of 
Music Choice). 426 F. 3d 9 1 , 93, 96 (2d Cir. 2005); .see also United States v. ASCAP (In re 
Application ufRealNent’orks, Inc.), 627 F.3d 64, 76 (2d Cir. 2010) (explaining that “ASCAP, as 
a monopolist, exercise[s] disproportionate power over the market for music rights”) (alteration in 
original) (citation and internal quotation omitted). 

While the efficiencies of the blanket licenses and one-stop shopping may justify the 
PROs’ existence, the consent decrees are crucial to protecting against the inevitably non- 
competitive rate demands (and the ability to shut a service down that does not accede to those 
demands) that result when publishers are allowed to negotiate collectively. Put simply: a “free” 
market in this context - i.e., one where publishers are given free rein to negotiate collectively 
and wield their market power without constraint - would be neither “fair” nor competitive” as 
the copyright owners like to suggest. The consent decrees do not interfere with competition; 
they prevent activities that would otherwise constitute clear violations of the antitrust laws. 
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The existence of national music services playingtens of thousands of songs in reliance on 
blanket licenses makes the consent decrees all the more necessary. Given the practical 
impossibility of a service identifying and negotiating privately with every copyright owner 
featured in its programming - ASCAP alone purports to represent over 500,000 songwriters and 
publishers, while services such as Spotify (to give just one example) advertise libraries of 
millions of tracks - a music service could face dramatic exposure to infringement liability (and 
statutory damages) absent the compulsory licensing mechanism of the consent decrees. 

Sirius XM's own experience with SESAC (which, unlike ASCAP and BMl, is not bound 
by a consent decree) drives home the importance of the consent decrees. Tn prior negotiations 
with Sirius XM, SESAC has demanded oversized fees that are totally unsupported by the 
information available regarding its catalogue, and always with the implicit threat of infringement 
liability. At the same time, it has refused to identify its catalogue of musical works, meaning that 
Sirius XM cannot (as it could with a single copyright holder) simply remove the tracks at issue 
from its service. This combination of concentrated ownership and either an unwillingness or 
inability to be transparent as to what works are actually in the repertory creates a completely 
untenable situation.^ 

Such anti -competitive concerns have been exacerbated by recent attempts by publishers 
to withdraw from ASCAP and BMl. As detailed by Judge Cote from the record of the ASCAP- 
Pandora litigation, publishers that control hundreds or thousands of smaller catalogues (and 
millions of songs) under one licensing umbrella - making them effectively private PROs five or 
ten times the size of SESAC - have (a) insisted on the ability to partially withdraw from 
ASCAP; (b) made exorbitant fee demands, under the threat of litigation, to force direct licenses 
on services who no longer have access to those publishers’ works via the PROs; and (c) refused 
to provide catalog data that would allow the targeted service to diminish or stop performing the 
works of those publishers absent a more reasonable fee demand. 

To the extent PRO withdrawals become a regular feature of the music licensing 
landscape, complete transparency with respect to copyright ownership - /.e., what exactly is in 
the catalogues of each publisher - is an absolute must. Congress should insist on a 
comprehensive, up-to-date public database of musical work and sound recording ownership 
information that is available freely to all potential licensees. Second, licensees should enjoy a 
safe harbor from statutory infringement exposure for copyright owners in such situations who 
fail properly to identify their works and allow reasonable and sufficient time to remove them 
from the service’s servers and playlists. It is a travesty that a company can assemble millions of 
copyrights under a single licensing umbrella, insist on an exorbitant fee, but then not tell the 
licensee which copyrights it is forcing the service to license or stop playing. 

IV. Pre-72 Recordings 

Sirius XM has been the target of a spate of recent lawsuits regarding its use of sound 
recordings fixed before February 5, 1972 (''Pre-72 Recordings"). Three suits involve a putative 


' Judge Engelmayer recognized this exact problem in his recent summary judgment ruling in the 
television broadcasters’ case against SESAC. Meredith Corp.. el al. v. SESAC, LLC, No. 09 Civ. 
9177 (PAE), 2014 'WL 812795 (S.D.N.Y. Mar. 3, 2014). 
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class of record companies suing Sirius XM in California, Florida, and New York seeking 
damages and license fees under the law of those three states. A fourth suit involves the major 
record companies and ABKCO (coordinated by the Recording Industry Association of America) 
suing Sirius XM in California for damages and license fees pursuant to California law. Those 
same Plaintiffs have also sued Pandora in state court in New York. 

Simultaneous with these state-law cases, SoundExchange - the entity that collects and 
distributes royalties for copyrighted (/.e., “Post-72”) recordings pursuant to the statutory licenses 
found at Sections 1 12 and 1 14 of the Copyright Act — has sued Sirius XM in the District of 
Columbia for failure to pay for the same performances of Pre-72 Recordings under 
Vae federal statutory license. SoundExchange has also lobbied for introduction of the RESPECT 
Act, which would force statutory licensees like Sirius XM and Pandora to pay for performances 
of Pre-72 Recordings under the (federal) statutory license. 

Respectfully, the RESPECT Act is riddled with problems. 

First, and worst, by adding a new royalty obligation solely to digital services that 
currently pay for performances of Post-72 recordings under the federal statutory license, it 
only further exacerbates the above-described disparity between other audio services and 
terrestrial radio stations, which would continue to be exempted from performance royalties, not 
only for Post-72 recordings, but for Pre-72 Recordings as well. 

Second, the bill as drafted does not actually grant federal copyright protection to Pre-72 
Recordings: it simply forces statutory licensees paying for Post-72 recordings to pay royalties 
for Pre-72 Recordings as well, without creating any underlying entitlement to such 
payments. The bill thus effectively exempts Pre-72 Recordings from the limits that typically 
apply to works covered by the Copyright Act: for example, the need to register works prior to 
litigation; a limited term of protection; the“Homestyle” exemption at Section 1 10 (which 
shelters small business establishments and religious facilities from public perfonnance liability); 
and, significantly, the DMCA safe harbors at Section 512 (which protect Internet services from 
infringement liability if they respond promptly to takedown notices from copyright 
owners). These limitations are crucial to the purposes of the Copyright Act, which seeks to 
strike a balance between copyright owners and the interest of the public in gaining access to 
copyrighted works. Owners of Pre-72 Recording should not gain the benefits of copyright 
protection (royalty payments under Section 1 14) without being subject to these important limits.’ 

^ To the extent the Act is predicated on a purported state-law performance right in sound 
recordings, no such right exists. After months of litigation in three different states, the record 
companies have failed to demonstrate that such a right exists in those states, much less in the 47 
states in which no such litigation is taking place. 

’ The music industry has fought tooth and nail to deny the Section 512 safe harbor to services 
that offer Pre-72 Recordings - and succeeded - on the ground that a federal statute cannot shelter 
infringements of non-federally-copyrighted works. (See, for example, the UMG Recordings v. 
Escape Media case in New York). And the RIAA came out strongly against the federalization 
of Pre-72 Recordings in response to a recent Copyright Office inquiry on the subject, no doubt 
hoping to avoid the limitations in the Act. They cannot have it both ways. 
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More generally, the RESPECT Act does not serve the fundamental purpose of the 
Copyright Act: to serve the public interest by providing only tbe protection necessary to 
incentivize the creation of works in the first instance before allowing them pass into the public 
domain.* Demanding a new and retroactive royalty obligation for recordings created 45 or more 
years ago will not, and by definition cannot, serve that purpose. Clearly, the protections that 
existed prior to 1 972, which did not include the prospect of performance-related income, were 
more than sufficient to prompt the creation of such recordings. And no doubt the same was true 
of the period between 1 972 and 1 995, where there continued to be no public performance right - 
and millions of sound recordings created nonetheless."* Absent any public performance right, 
recording artists continued to malre recordings, expected that radio stations would play them, and 
in fact encouraged radio to do so because they knew it would help them sell even more records. 

In short, demanding payment now for what radio has never, in 1 00 years, had to pay for 
will merely create a windfall that the artists did not expect when they created the works. Sirius 
XM, by contrast, will be confronted with tens of millions of dollars in a new, unforeseen, and 
significant payment obligation that was not part of the rights framework in place when it started 
its business - money that will no longer be available for improving our products and services, 
innovating, or hiring new employees. 


* * ff 

In conclusion, 1 would like to thank the members of the Subcommittee once again for the 
opportunity to submit this testimony. Sirius XM stands ready to provide any additional 
information or testimony that the Subcommittee would find helpful as it continues its 
consideration of these important issues. It is crucial that all participants in the music industry 


* The Court of Appeals for the Second Circuit reiterated these basic principles just this week: 

“As the Supreme Court has explained, the overriding purpose of copyright is to promote the 
Progress of Science and useful Arts. ... In short, our law recognizes that copyright is not an 
inevitable, divine, or natural right that confers on authors the absolute ownership of the creations. 
It is designed rather to stimulate activity and progress in the arts for the intellectual enrichment 
of the public.” Authors Guild, Inc., et at. v. HathiTrusI, et a/.. No. 12-4547-cv, at 10-11 (2d Cir. 
June 10, 2014) (internal quotations and citations removed). 

^ The Sound Recording Act of 1971 was passed by Congress specifically to remedy the specific 
problem of record piracy, which was forbidden by laws in certain state laws but not in others. 
Congress thus intentionally withheld a public performance right, which it recognized had never 
existed at the state level (clearly radio stations were not paying perfonnance royalties, and never 
had). Notably, the 197 1 Act also bestowed federal reproduction and distribution rights solely to 
those recordings created after enactment on February 15, 1972. The effect of this was that once 
the Act was passed, recordings created even a few months earlier were left completely 
unprotected as to public performance rights, and unprotected with respect to unauthorized 
reproduction and distribution in states that had no record piracy laws. In light of this long 
history, the current complaints that Sirius XM and Pandora are acting unfairly or even 
“shamefully” by not paying performance royalties for pre-72 recordings ring hollow, 
ecosystem - digital services as well as content creators - have a seat at the table as reforms are 
considered and debated. 
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Mr. Coble. Thank you, Mr. Frear. I appreciate that. 

I want to thank the panelists for no one abused the 5 minute 
rule. And for that I am appreciative to you. We try to comply with 
the 5 minute rule too. So if you all could keep your responses as 
tersely as possible, we would be appreciative to you. 

Ms. Cash, let me start with you with a simple question but I 
think it may be pertinent. Do you believe that the music licensing 
system should be set up in such a way that makes it easier, or at 
least more simple, for artists to understand they are being paid 
and who is paying them? 

Ms. Cash. I do. 

I think that transparency is essential and that the lack of trans- 
parency is a huge part of the problem. For instance, there was a 
petition going around not long ago from Pandora asking musicians 
to sign. And it was very enthusiastic about how that would benefit 
us. We found that to be somewhat manipulative not transparent. 
And, in fact, they lobbied for lower rates for us. So fans are con- 
fused, which they are, they come to me all the time and say, “How 
do I buy your record? What is the decent thing to do? How can I 
support you so you keep making records?” 

Then, if they are confused and we are a bit confused, I think 
transparency would go a long way toward clearing some of this up. 

Mr. Coble. Ms. Cash, you opened the transparency door, so let 
me walk through that door. And I’m going to put this question, if 
you will, if I may go to Mr. Harrison and Mr. Williams. 

Transparency is a word this Subcommittee has heard repeatedly 
quite a bit including transparency in copyright ownership, trans- 
parency in who pays what and transparency in how royalties are 
divided. How should the Congress, in your opinion, consider the 
issue of transparency as we consider potential changes to our music 
licenses laws? Is transparency just as important and vital as other 
issues? 

Start with you, Mr. Williams, then follow, Mr. Harrison. 

Mr. Williams. Mr. Chairman, I apologize my hearing is a little 
bit up but if I get the gist of what you said, and my hearing is not 
the best, but 

Mr. Coble. Nor is mine so I can relate to that. [Laughter.] 

Mr. Williams. To answer your question, I think, as much as I 
could hear, was related to transparency. And ASCAP is very proud 
of our transparency. We have a database for our members. If the 
Love Boat theme that I wrote is being played in Lithuania right 
now, I can jump online and find out that it is being played. 

I have to disagree with Mr. Harrison. I think he was perhaps 
misinformed in something of what evolved in the Pandora case 
with Sony. I want to straighten that out, first of all. We are very 
proud of the fact that we are open and transparent on all cases. 

When Pandora requested information on licenses, for example, 
the 2 days before the end of their trial, we immediately gathered 
that information. And, after 2 days, when we had it all together, 
we reached out to Pandora and said, “Would you like this informa- 
tion?” We never heard back from them. I understand the commu- 
nication in a multimillion dollar organization sometimes is not the 
best. Perhaps that didn’t reach the head office but we had the in- 
formation that they wanted and we have it today. And have to tell 
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you, Mr. Chairman, that I believe that any licensee that we do 
business with has the right to know what they are getting for their 
money. So we have that information; it is open and available. 

We are proud of our transparency on all levels and incidentally 
there was never any finding of any improper coordination between 
ASCAP and any of the publishers. If there had been. I’m sure that 
the very capable judge would have brought it to our attention and 
would have filed on it. There was never any such filing. 

Mr. Coble. Thank you, sir. 

Mr. Harrison? 

Mr. Harrison. Yes. 

Transparency is a key part, as Mr. Frear indicated to any free 
and competitive market; the ability for users to understand who 
owns the content that is supposedly being licensed; and our ability 
to access that information. 

With due respect to Mr. Williams, I don’t want to get into a de- 
bate about what happened in a trial. There is a 136-page opinion 
that is very detailed by Judge Cote. And if the Chairman would 
like it. I’m happy to provide it for you. 

Mr. Coble. Let me try one more question before the red light ap- 
pears. 

Mr. Sherman, with the world going digital and the need to up- 
date our laws for the digital age, is the time to finally resolve 
music licensing issues, once and for all, before us? 

Mr. Sherman. Definitely. 

The opportunity has never been greater. It is when the system 
is in crisis that there is an actual opportunity to bring people to- 
gether to actually try and make a difference. That time seems to 
be now. 

Mr. Coble. Anybody else want to add very briefly to that? 

I will open the door, if you will, because my red light is about 
to illuminate. 

I recognize the distinguished gentleman from New York, Mr. 
Nadler. 

Mr. Nadler. Thank you very much. 

Let me just say, first, before I begin, some questions that we 
have heard a lot of testimony today. We have heard testimony 
about the advantage of the, what do you call it, the free air play 
for free promotion system has served the industry, has served ev- 
erybody well and it is, you know, it is a good thing. 

Let me say I find that argument incredible. In a capitalist sys- 
tem, it may be somebody’s judgment that not paying people for 
their performances because they get compensated through pro- 
motions, et cetera. That may be a judgment, it may be correct, it 
may be equitable. But, it should be the decision of the person 
whose services are being broadcast. 

You will not go into a store and say, “I decide that the price of 
that is fairly such and such and, therefore, I am going to take it 
for that price.” Someone who performs cannot be told that — I don’t 
see how, in any rational or fairness system can be told that we 
have decided that for all these reason, you should be happy with 
just promotion. I don’t see how equitably or morally anybody has 
the right to make such a decision, and certainly not Congress. 
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And so, all the arguments based on that, are just simply non- 
starters; as far as I am concerned. Lots of debate on everything 
else, and balancing considerations, but there is no balance for say- 
ing we are going to take your work and not pay for it. That is not 
a balance. It is not a consideration. 

Mr. Huppe, many have said that it is time for unified com- 
prehensive approach to address the licensing problems of the music 
industry. Do you agree and, if so, what steps should Congress take 
to help bring that about? 

Mr. Huppe. Yes, Mr. Nadler. 

First off, thank you for your comments on promotion. I could not 
agree more with your thoughts on that. The concept that the broad- 
casters believe they can take that right and not pay for it is as lu- 
dicrous as suggesting that a book can be made of a movie and yet 
the author of the book does not have to be compensated, or that 
the NFL can broadcast games on national TV but, yet, the NFL 
doesn’t have to be compensated. 

In terms of unification, I agree with you. We do need to stream- 
line the system of licensing. One of the benefits of the statutory li- 
cense that SoundExchange operates under is that it is a system 
that is transparent and efficient. We are the most efficient at what 
we do. Ninety percent of the royalties that come into our shop are 
out the door within 75 days, and we have the lowest admin rate. 
So having a coordinated streamline licensing system is absolutely 
urgent. 

Mr. Nadler. Thank you. 

And briefly, how has the lack of a public performance right for 
terrestrial radio impacted artists and the overall music market- 
place? 

Mr. Huppe. Artists are losing the tune hundreds of millions of 
dollars over the course of the past several years not only in the 
United States where radio makes $17 billion but compensates art- 
ists zero, but they also lose royalties overseas where 

Mr. Nadler. There is a lack of reciprocity. 

Mr. Huppe. Lack of reciprocity. 

Mr. Nadler. And if they got that money, what impact would that 
have in the broadcast industry? 

Mr. Huppe. The overseas money or the 

Mr. Nadler. Here. 

Mr. Huppe. It depends on what the rate is, Mr. Nadler, but if 
they got that money, it would go a long way toward compensating 
the artists who deserve to be paid for the central feature they play 
in the services. 

Mr. Nadler. Thank you. 

Ms. Cash, will you comment on that question? 

Ms. Cash. I agree. 

The idea that I am patted on the head and said, “Well, it’s pro- 
motional, you know, it’s good for you,” I would rather have control 
of my copyrights and rather be paid for that. I am a songwriter, 
as well. So I live in both worlds. But, the fact that they can use 
my songs on the radio, my sound recordings, to make billions of 
dollars for themselves and basically use my work to sell ads, is not 
only ludicrous it is insulting. And artists should have control of 
their copyrights. 
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Mr. Nadler. Thank you. 

Mr. Frear, you said that there is no reason that satellite radio 
and Internet radio should pay sound recording performance royal- 
ties while terrestrial radio continues to enjoy and exemption from 
that obligation. Should I take it from that, that you would agree 
that everyone should get paid or that no one should get paid? 

Mr. Frear. I actually do feel everyone should get paid. 

Mr. Nadler. Thank you. 

There are different rate-setting standards applicable to different 
uses of music. Some are established under the 801(b) standard, 
which many argue produce below market rates, while other rates 
are set under the market-based willing buyer, willing seller ap- 
proach. For example, satellite radio is subject to 801(b) while 
webcasting’s rates are set according to the willing buyer, willing 
selling standards. How are these differing standards justified? I am 
not sure who I should ask that of 

Mr. Sherman. They really shouldn’t be justified. Everybody 
should be paying on the same rate standard regardless of the plat- 
form on which the music is appearing. It doesn’t make sense to 
have different standards for different platforms. It is having Con- 
gress pick winners and losers, which is not what Congress ought 
to be doing. 

Mr. Nadler. Would anyone on the panel disagree with that? 

Mr. Williams. If I may, you know, the fact is there are so many 
different, it is Paul Williams down here. [Laughter.] 

You know, ASCAP licenses many, many different platforms for 
our music; radio, television, cable, satellite and, happily now. Pan- 
dora. You know, we operate one of the most efficient performing 
rights organizations in the world. We don’t operate at the percent- 
age that you just heard SoundExchange because we have a much 
wider group of people that we are servicing with our music. The 
fact is that trying to operate under the consent decree as it exists 
right now is crippling to us. We operate at 12 percent. At 12 per- 
cent, which would come down considerably if we could be relieved 
of some of the millions and millions and millions of dollars we 
spend in 

Mr. Nadler. I am sorry. What do you mean you operate at 12 
percent? 12 percent of what? 

Mr. Williams. Let me ask if Pandora will be kind and help me 
on this. 

At 12 percent is our operate — 88 cents of every dollar we collect 
goes to our writers. 

I am a songwriter so that 12 percent takes care of a large group 
of people trying to keep track of everything that is going on. We 
do it more efficiently than anybody probably in the world. We are 
one of the most efficient. This rigorous honesty is part of my recov- 
ery and a part of my oath today. 

But I am proud of the way we operate. But when you look at a 
system where, you know, where the recording labels and the artists 
receive 12 to 14 times more for the exact same thing we get, some- 
thing is broken. 

You can do two things for us in Congress. First of all, you can 
support our efforts with the Department of Justice and you can 
pass the Songwriter’s Equity Act which will allow us to go into 
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court and present both sides of both copyrights and the information 
around what they are both being paid. Be huge, huge. 

You know, what Congressmen Collins and Jeffries have offered 
is not a comprehensive, it is not going to fix everything, but it is 
a beautiful in-road to putting some balance in the way we operate. 
We are so grateful for that. And I think that what we all want is 
to see, I mean, I want Pandora to, not survive, I want Pandora to 
thrive; you know? I mean, I made albums that even my family 
didn’t buy. I love the idea that he is going to out there and make 
it available for anybody if they might want it. 

Mr. Nadler. Thank you. 

My time has expired. I yield back. 

Mr. Marino [presiding]. Thank you. 

Mr. Chabot? 

Mr. Chabot. Thank you, Mr. Chairman. 

I would first like to ask unanimous consent to insert into the 
hearing record. House Concurrent Resolution 16, which is the Local 
Radio Freedom Act, which states in part that “Congress should not 
impose any new performance fee, tax royalty, or other charge relat- 
ing to public performance of sound recordings on a local radio sta- 
tion for broadcasting sound recordings over-the-air.” 

Local radio stations provide promotion of the music they play at 
no cost to the listener. This concurrent resolution has 225 bipar- 
tisan cosponsors including myself, which is more than a majority 
in the house. And I think it is important to at least mention, I 
know we have had some kind of disparaging remarks about the re- 
cording industry from some of our panel members. I certainly un- 
derstand that, but I thought that should be, at least, part of the 
record. I would also, just a couple of comments before I get to the 
question. 

Mr. Huppe, I 

Mr. Marino. Without objection, those documents will be entered 
into the record. 

[The information referred to follows:] 
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113th congress 
1st S-KSSIO.N 


H. CON. RES. 



Supporting the Local Radio Freedom Act. 


IN THE HOUSE OF REPRESENTATHH^S 

February 15, 2013 

Mr. Conaway (for him.self, Mr. Alexander. Mr. Bonner, Mr. Boustant, 
Mr. Butterfield. Mr. Calvert. Mr.s. Capito. Mr. Capuako, Mr. Cas- 
sidy, Mr. CopPHAN, Mr. COURTNEY, Mr. Cole. Mr. Crenshaw, Mr. 
Dent, Mr. Diae-Balab,t, Mr. Dingell, Mrs. Ellmbrs, Mr. 
Fitzpatrick, Mr. Fleming, Mr. Flores, Mr. Gene Green of Texas, 
Mr. Gingrey of Georgia, Ms. Granger, Mr. ILarper, Mr. Hastings of 
Florida, Mr. ILvstings of Washington, Mr. Hinojosa, Mr. IIuelsk/uvip, 
Mr. Hut.tgren. Mi'. KiNziNGEtt of Illinois, Mr. Joyce, Mr. Kune, Mr. 
Lamborn, Mr. Lance, Mr. Loebsack, Mr. Long, Mr. Luetkemeyeb, 
Mr. McHenry, Mr. Meeks, Mu Michaud, Mr. Miller of Florida, Mr. 
Neugebauer, Mr. Nunnelee, Mr. Olson, Mr. Pearce, Mr. Petri, 
Mr, Poe of Texas, Mr. POMPEO, Mr. Ranoel, Mr. ROGERS of Kentucky, 
Mr. Rogers of Alabama, Mr. Rogers of Michigan, Mr, Royce, Mr. 
Rtjnwan, Mr. Ryan of Ohio, Mr. Sarbanes, Mr. Scttyujkert, Mr. Ses- 
sions, Mr. Shimkus, Mr. SiMPSON, Mr, Stdtirs, Mr. Terry, Mr. 
Thompson of PennsHvania, Mr. Tibbri, Mr. Turner, Mr. Visclosky, 
Mr. IVAIiBERG, Mr. WALDEN, Mr. WeSTMORET.AND. Mr. WiTTAIAN, Mr. 
Wilson of South Carolina, Mr. Woalagk, and Mrs. McCar.thy of New 
York) submitted the follorring concuiTeiit resolution; wliieh was referred 
to the Committee on the Judiciai-y 


CONCURRENT RESOLUTION 

Supporting the Local Radio Freedom Act. 
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the s^inbiotic i-elatioiiship that has existed among these 
industries for many decades; 

’\Adiereas for more than 80 years, Congress has rejected re- 
peated calls by the recording industiy to impose a per- 
fonnance fee on local radio stations foi' simply playing 
music on the radio and upsetting the mutually beneficial 
relationship between local radio and the recor-ding indus- 
tiy; 

Wliereas local radio stations provide free publicity and pro- 
motion to the recording industiy and performers of music 
in the fonn of radio air play, interviews with perfonners, 
introduction of new performers, concert promotions, and 
publicity that promotes the sale of music, concert tickets, 
ring tones, music videos and associated merchandise; 

^^dlereas Congress found that “the sale of many sound re- 
cordings and the careers of many performers benefited 
considerably from airplay and other promotional activities 
provided by both noncommercial and advertiser-sup- 
ported, free ov^er-tlie-air broadcasting”; 

lAdiereas local radio broadcasters provide tens of thousands of 
houi'S of essential local news and weather infoimation 
duiing times of national emergencies and natural disas- 
ters, as vvnll as public affairs programming, sports, and 
hundreds of millions of dollars of time for public sendee 
announcements and local fund raising effort, s for worthy 
charitable causes, all of which are jeopardized if local 
radio stations are forced to div’crt revenues to pay for a 
new performance fee; 
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nesses that play music iiicludiiig bars, restaurants, retail 
establishments, sports and other entertainment venues, 
shopping centers and transportation facilities; and 

Wliereas the hardship that would result from a new perform- 
ance fee wobdd hui't American businesses, and ultimately 
the American consumers who rely oil local I'adio for" news, 
weather, and entei-tainment; and such a perfoimance fee 
is not justified when the current sy^stem has produced the 
most prolific and innovative broadcasting, music, and 
sound recording industries in the world; Now, therefore, 
be it 

1 Resolved by the House of Representatives (the Senate 

2 concurring), That Cougi’ess should not impose any new 

3 performance fee, tax, royalty, or other charge relating to 

4 the public pertbrrnance of sound recordings on a local 

5 radio station for broadcasting sound recordings over-the- 

6 air, or on any business for such public performance of 

7 sound recordings. 

C 



381 


Mr. Chabot. Thank you. 

Is it Huppe? 

Mr. Huppe. Yes. Huppe. Yes, sir. 

Mr. Chabot. Okay. I just wanted to thank you. I think we are 
at something like 7 percent approval now. And, to say Congress ac- 
tually did something right, we don’t hear that much around here. 

Mr. Huppe. Happy to oblige. 

Mr. Chabot. Oh, thank you very much. 

And, Mr. Williams, we have had an opportunity to meet a num- 
ber of times over the years you have been here. And you are a na- 
tional treasure. You know, thank you for 

Mr. Williams. Thank you very much. Thank you. 

Mr. Chabot [continuing]. Everything that you have done to 
make life better. You got some amazing songs. Thank you. 

Mr. Williams. Thank you. 

Mr. Chabot. Let us see. 

Mr. Frear, being kind of an old codger, I enjoy some — I guess Sir- 
ius was in our car when we got it. We kept the service and we 
enjoy it, especially when you are kind of traveling around the coun- 
try. 

Mr. Frear. I thank you. Congressman. My daughters thank you, 
as well. 

Mr. Chabot. Thank you. [Laughter.] 

Cousin Brucie, in particular, and Herman’s Hermits Peter 
Noone, is sort of, you know, we can kind of relate to that. It is in- 
teresting. 

And now, I guess one question I always have — this is a very 
large panel, we usually have four or something like that. We have 
got nine and a lot of interest or recognize — is there any particular 
interest that probably should have been added or that we could 
have added that didn’t? Either it got overlooked? Anybody have 
comment on that on the panel? Is there anybody else that perhaps 
we could have thought of that didn’t get in or was either overlooked 
or whatever? 

Mr. Huppe? 

Mr. Huppe. Yes. 

I will say one thing, Mr. Congressmen. We have, obviously, a 
large panel here and we have great performing artist representa- 
tives. Obviously, with two artists to our right, one very important 
constituency of SoundExchange are actually the two leading unions 
in our industry: AFM, the American Federation of Musicians and 
also SAG-AFTRA. And the unions represent, in addition to fea- 
tured artists another important group of non-featured artists, back- 
ground musicians, background vocalists who also have a very im- 
portant voice in this debate; I think. 

Mr. Chabot. Okay, thank you. 

And during the copyright hearings that we have had, we have 
heard the term free market obviously used a lot from every dif- 
ferent side of the debate. I would kind of like to hear how recording 
artists view a free market system working. Do artists believe a free 
market model to be a better alternative than the licensing system 
that we have today? With so much consolidation in the industry, 
do you believe it is even possible for music to truly become a free 
market? 
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Mr. Williams? 

Mr. Williams. It is exactly what we are seeking. We are seeking 
a free market because a free market will dictate, you know, what 
something is worth. And the last thing that we need is less control 
of our music. 

You know, the one area where you can really get a sense of what 
the free market is is in sync licenses. Everything else is basically 
controlled under our agreement with the consent decree with the 
Department of Justice. But if you look at sync licenses, which are 
straight ahead free market, it is about a 50/50 split. 

In a sense, you know, this is the United States of America, we 
can trust business to work things out. And incidentally, I want to 
thank Pandora right now. You are getting a classic example of the 
two of us working together when I can’t hear what you are asking 
me and he tells me. And I am actually trusting that he is telling 
me the actual question. [Laughter.] 

So, you know, the fact is the collectively 

Mr. Huppe. The question is: What is the performance right? 

Mr. Williams. You know, I am kind of in a little David and Goli- 
ath moment here. You know, sitting between the giants of the in- 
dustry. I left my sling at home. What I brought is the truth and 
the truth is I represent 500,000 songwriters, composers and pub- 
lishers. I mean, what an honor to share this time with Rosanne. 
What we do is reach in to the center of our chest and, you know, 
try to write something that will, you know, that will affect people’s 
lives, it will comfort them in sad times. You know, all I wanted was 
to right something that would make a young lady say yes when I 
ask her to marry her. And three times, thankfully, that happened. 
[Laughter.] 

So we can all work together. I can turn to Pandora for help on 
all. I think so much for examining this system. 

The system is broken. You know, most of our money has always 
come from traditional, you know, from bars and grills, radio, won- 
derful radio, amazing relationship we have had with radio through 
the years. They give us their advertising money in a fair and a sys- 
tem that we have always been able to work out. You know, you sit 
down, roll up your sleeves and you strike a deal. It is a great way 
to work in all. 

But, the fact is, that the world is changing. People don’t want to 
own their music anymore, they want to stream it. And thanks to 
people like Pandora and Spotify, I can hear my music anywhere in 
the world. I can put in my car whenever I like. It is a wonderful 
time, it should be the golden age of music. For the music listener, 
who is the person we care most about, this is a time they should 
celebrate. The stream is a dream, it should not be the nightmare 
for the men and women who create music. 

Mr. Marino. Thank you. 

Paul, you should have brought the infamous stack of phonebooks 
that we talked about a couple of times. 

Mr. Williams. Yes, exactly. 

Last Friday, I did. I conducted an orchestra for Dick Clark stand- 
ing on a bunch of phonebooks, you know. In this room I would 
stand on the bible. [Laughter.] 

Mr. Marino. Dr. Chu? 
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Ms. Chu. Thank you. 

As Co-Chair of the Creative Rights Caucus, I firmly believe that 
artists should be fairly compensated across all platforms but we 
know this is not the case in the U.S. In fact, let me tell you about 
the story of Janita who provides a contrast between Finland and 
the U.S. She is a recording artist originally from Finland who lived 
there for her first 18 years, became a profession singer at a young 
age in her home country. She was paid for her performances on the 
radio in Finland, which was about a third of her income. 

Then, she moved to New York when she was 17 to take the next 
steps in her career. She achieved success with having two Billboard 
magazine top 40 U.S. radio hits but was shocked to find out that 
the U.S. didn’t pay artists for radio airplay. She thought, perhaps, 
Finland was an exception in paying artists and that the rest of the 
world didn’t pay artists their radio royalties. But it turns out that 
it was the other way around. The U.S. was the exception in not 
paying radio royalties. Well there are two other countries: Iran and 
North Korea. 

Well, last summer, Janita proudly became a U.S. citizen but, in 
doing so, she is now a citizen of a democratic country that doesn’t 
honor AM/FM radio pay for its artists. And she suffers a loss of sig- 
nificant income. This is not the American dream that she envi- 
sioned. 

Her story shows that we need to fix the disparities in the current 
music licensing system to make sure that artists are fairly com- 
pensated. If we don’t, we risk losing the innovation from creators 
like Janita because they will no longer have the incentive to create 
for the public. 

And so, I would like to ask a question to Paul Williams. One area 
of agreement between you and the music licensees on the panel ap- 
pears to be the importance of preserving the voluntary collective li- 
censing model that ASCAP pioneered. You have made a compelling 
case that this is at risk of crumbling. Clearly, that would be a bad 
result for music licensees. So what would that mean for ASCAP 
songwriters and composers, particularly, your smaller, independent 
and up-and-coming members? 

Mr. Williams. Oh, it would be devastating. 

First of all, thank you. Congresswoman Chu, for your advocacy. 
You have been a great friend to music creators and we appreciate 
that. 

You know, if things don’t change, if the consent decree isn’t 
modified, our major publishers are looking to withdraw their 
rights. And if they do that, it fragments the system; it becomes 
more expensive; it becomes less sufficient. I think what we have to 
do is we have to look at a very, very quick adjustment to the sys- 
tem. But, essentially, it needs — the entire consent decree is, at this 
point, is — it is not like going into battle with one hand tied behind 
your back that you are going to fight with. It is one hand tied be- 
hind your back that you are going to feed your family with. 

Incidentally, as far as the performance and the sound recording, 
I absolutely believe that everybody — it is a sad, sad story to hear 
of somebody losing their loss of income when they become an Amer- 
ican citizen. We absolutely believe that everybody that contributes, 
you know, to the performance of music, the creation of music. 
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should be honored. But, it is not an excuse to pay less to the people 
that create the music, though. We need to find a balance and I 
think the trick is to let the fair market decide that for us. 

Ms. Chu. Thank you for that. 

My next question is for both Chris Harrison of Pandora and 
Rosanne Cash. Last year. Pandora embarked on a campaign to 
rally artists to sign a petition to Congress in support of Internet 
radio, but it was during the time when the Internet Radio Freedom 
Act was being debated in Congress; which would have actually re- 
sulted in a cut to artist royalties. Pandora’s letter to artists stated 
that they simply wanted to have the artist’s voice heard. And yet, 
from what some artists discovered, this was not the actual intent. 
The implication for the artist signing the petition, at that particu- 
larly time, was that they were supporting cuts to themselves. 

So, Mr. Harrison, can you tell why Pandora enlisted the help of 
artists? 

And, Ms. Cash, can you tell us what you, in the creative commu- 
nity felt when this was happening? 

Mr. Harrison. Part of my opening remarks I noted that Pandora 
plays 100,000 recording artists every month, and 80 percent of 
those recording artists don’t get played on terrestrial radio. There 
is, actually, a large group of independent, primarily recording art- 
ists and singer/songwriters, who do value Pandora because it is the 
only outlet, the only distribution platform available for them to find 
an audience that loves their music. 

Ms. Chu. Ms. Cash? 

Ms. Cash. That is what a lot of us are calling the exposure argu- 
ment; that we are seduced into thinking if we allow these perform- 
ances, without pay that we will get exposure, therefore, drive con- 
sumers to buy our records. That may or may not be true, but the 
point still remains that we don’t have control over those copyrights 
and we are not paid fair compensation. We are not paid fair market 
rates. 

As I said before, there is no transparency about this. It is some- 
what manipulative. And I feel that we end up subsidizing these 
multibillion dollar companies. They use our music as something 
like a loss leader to draw people in and they make the money. 

And, to confirm what Mr. Williams said, the place that artists 
have the most control are sync licenses. I have given my songs for 
free, my choice, to college students making their first film who 
want to use my song. That is great. I want to support them. And 
then, I have negotiated a fair rate with a popular television show 
that wanted to use my song. I have control over those things and 
that is the bottom-line. That, and fair compensation. 

Ms. Chu. Thank you. 

I yield back. 

Mr. Marino. Thank you. 

I am going to ask some questions now or, more so, make some 
statements and then, hopefully, you can respond. 

First of all, I would like to give each member of the distinguished 
panel an opportunity to respond to this question, following ques- 
tion, in writing; if you care to do it? Because there are too many 
and we are not going to get through my couple of minutes. If you 
would be so kind as to tell me, in your opinion, what a free market 
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is and what a fair market is, comparing the two. Because I hear 
those terms thrown around. Free market. Fair market. 

I asked the last panel to do this and I am asking you to do the 
same and get that to me in writing; if you care to do so. 

I have been having meetings. My staff and I have been meeting 
with people that have a dog in this fight, continually. We have 
been doing it for months. If someone has not been invited to a 
meeting, please contact my office. I am Congressman Tom Marino 
and I’m Vice-Chair of this Subcommittee. And let us know, because 
I think we have covered all the bases but there are many, many 
people involved in this. I am trying to get a consensus. I don’t want 
Congress to sit down and have to sort this out. And I will show you 
why in a minute. 

This is very complex. I have been studying this for months and 
talking to many people. And here is the reason why I do not want 
Congress to sit down if we can get a consensus among everyone 
who has skin in the game. I am going to read to you a list of those 
individuals and I probably missed one or two. These are the parties 
that we have come to the conclusion that are involved in this, ex- 
cluding the public: songwriters; movie score composers; perform- 
ance rights organizations, PROs, such as BMI and ASCAP; royalty 
collectors for digital music; SoundExchange; artists/performers; ter- 
restrial radio; broadcasters; satellite radio; cable TV radio; digital 
radio; streaming; digital download; providers like iTunes; record la- 
bels, copyright owners; music promoters; consumers; listeners; 
music publishers; collective music organizations; Music Academy; 
GRAMMYs; recording engineers; copyright offices; groups that may 
hold exemptions such as libraries, universities, churches; and I am 
sure I missed someone. 

So you see the litany of names and individuals and groups and 
entities that we have involved here. Now, what I am going to show 
you, for the record and without objection, I would like this sche- 
matic that I have in front of me, it is a schematic of the music li- 
censing marketplace and the publishers/songwriters and anyone 
else involved in the litany of names that I just read off. I have a 
beautiful colored display here on my iPad. You are not going to see 
it but I am just going to hold this up. You may be able to under- 
stand some of it. 

This is an example of the breakdown, and these are on both 
sides. So I have three documents here of the breakdown of the 
schematic just like a corporation would be set up; President, CEO, 
Vice Presidents, et cetera. This is the complication of the legisla- 
tion that we have and those involved. Look at the subcategories un- 
derneath the subcategories underneath the subcategories on both 
sides of these documents. And the third one that I hold up here, 
as well. 

Then, we get into issues such as payment. Who is going to be 
paid? How are they going to be paid? What are the courts going 
to do about this? And I do not even have the court schematic here 
showing the process that one would go through if there are ap- 
peals. 

So I think I got my point across here about how complicated this 
is, how complex this is, but we are also talking about, you know, 
fairness and on just to songwriters and writers and individuals 
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who are not being compensated, particularly those because of the 
legislation from 1972, prior to 1972. And that has something to do 
with State law, which is an issue that I think can be dealt with 
today. 

So as trying to be an individual, that is learning as much as pos- 
sible about this, hearing from everyone. Some of you are a little 
disappointed because I haven’t said, you know, which way I am 
leaning on this. As a prosecutor, I want all the information at my 
fingertips before I make a decision. But, also, I am asking everyone 
that I mentioned here today to please, please think about sitting 
down with us in a group face-to-face. It is real difficult. It is more 
difficult to sit face-to-face and look at each other eyeball-to-eyeball 
and say no as it is instead of over the phone or an e-mail. So 
maybe we can get together and you folks can get a consensus on 
this and that will resolve the issue. It is a monumental task but 
we will attempt it. My time has run out so thank you very much. 

Mr. Conyers? 

Mr. Conyers. Thank you. Chairman Marino. 

Let me ask Paul Williams this question: Do you believe that the 
consent decree system severely limits ASCAP’s members from 
achieving competitive market rates for their works? 

Mr. Williams. Congressman Conyers, you absolutely go to the 
heart of the reason that I am here. And to address something you 
just spoke about, one of the things we’re denied because the con- 
sent decree is the right to bundle rights. You go to all these dif- 
ferent places for all these wonderful uses of our music. 

One of the things might change in the consent decree you are 
going to give us is, which we are hoping will be given at some 
point, is the right to bundle these rights. You know, it is exhaust- 
ing for people to go from one place to another to another for these 
rights. 

There are two copyrights. There is a copyright for the original 
material, there is a copyright for the recorded material. I think 
that it is incredibly complicated. What would be a great solution 
is to bring it back to us and let us, you know, let us control our 
future. Let us control our copyright. The last thing we need is to 
throw more of this into the government’s lap to deal with it for us. 

Mr. Conyers. So the decree hasn’t accommodated the rapid and 
dramatic changes, technologically, that we are all talking about. 
And we have to end up in a rate court on top of it all and I think 
that this is the new situation that we have been in since the de- 
cree. And I am hoping that all of our Members on the Committee 
will take this into account. 

Now I want to say that broadcast radio has played an important 
role in the lives of people all across the country. Broadcasts have 
educated listeners to important events, emergencies, and a lot of 
new music including jazz, I might add. And we want to work with 
the broadcasters to continue to do this work not just down to the 
communities but all the communities. Now, if there is anybody of 
the nine witnesses here that oppose creating an AM/FM perform- 
ance right; would you just raise your hand so I will know who you 
are? 

[Nonverbal response.] 

Mr. Conyers. Okay. 
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We got a couple of hands raised. And now that you have been 
identified and branded appropriately, we will know how to proceed. 
But I thank you for your candor and frankness about this. 

I am going to ask one of the hand raisers, Warfield, has the lack 
of a public performance right for terrestrial radio impacted the 
overall music marketplace? 

Mr. Warfield. Mr. Conyers, I would say I have been in this in- 
dustry for over 37 years and what has always been true during 
that period of time is the relationship that radio stations and 
record companies have had. We have supported one another con- 
sistently through that period of time to the point that we are look- 
ing at an industry here, a recording industry even with the chal- 
lenges that it has, just like the radio industry has its challenges, 
it is still the strongest recording industry in the world. 

I mean, I have heard remarks about who we could be with that 
we are not proud of but we have an industry, a recording industry 
here that is larger than any industry, any recording industry 
in 

Mr. Conyers. Thank you. 

Let me get one question into Ms. Cash before my time expires. 
And it is about the RESPECT Act that I introduced with our col- 
league, Congressman Holding. Do you think it would address the 
payment disparity and do you think it important that we fix the 
loophole in the copyright protection for sound recordings before 
1972, which refuses to pay, the older artists? 

Ms. Cash. I thank you for introducing that bill. Of course I think 
we have to fix that loophole. The example I gave you about my fa- 
ther, his royalties going to someone else who did a cover version 
of his song. It is hard to understand how that could be possible. 
But these legacy artists, some of them: they are growing older; they 
are ill, the ones who are still around; they have to go on the road 
when they would rather not to make up for the money they would 
have received from these royalties. It is heartbreaking. I see this 
all the time. I know these people in that generation before me who 
are still around. 

Mr. Conyers. Thank you so much. 

Mr. Chairman, I yield back. 

Mr. Coble [presiding]. Mr. Conyers, even though you have ex- 
posed certain panelists, I think you will be able to walk the halls 
safely. [Laughter.] 

Mr. Conyers. I am more worried about them than me. [Laugh- 
ter.] 

Mr. Coble. I won’t go there. 

The distinguished gentleman from California, Mr. Issa. 

Mr. IsSA. Thank you, Mr. Chairman. 

Chairman Goodlatte has said he wants to do comprehensive 
copyright reform and I am going to take this opportunity today to 
challenge all of you, since you sort of represent, no kidding, the 
spectrum, the width and breath, of the problem in music both writ- 
ten and obviously the broadcast of the performance. 

And we will just go back, as we often do here, especially for the 
non-lawyers who were here on behalf of the constitution, to the 
clause. And I am leaving words out because I only want to have 
the part related to copyright not the part related to patent. The 
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constitution clearly says that we have “To promote the progress of 
useful art for a limited time on behalf of the author’s exclusive 
right to the respective writings.” 

Now it doesn’t actually talk about the performance, but we have 
all come to appreciate that a performance is, in fact, part of that 
structure of writing. The constitution is an interesting document to 
go back to because sometimes it is illustrative of all the mistakes 
we, on this side of the dais, and presidents have made during their 
time doing our job. 

We have totally screwed up your industry relative to the con- 
stitution. If I read the constitution very clearly, although the “pro- 
mote” does say that, in fact, what we do in the way of granting you 
exclusive rights for a limited time is for the purpose of in fact en- 
hancing commerce. I don’t believe that the founders ever thought 
that the “promote” would be to exclude a performance from being 
paid if in fact the owner of that who had the exclusive right, which 
to me is the right to exclude, didn’t want it to be played for free. 
And yet, we don’t have that right. And I have joined Mr. Conyers 
for years in trying to rectify that. 

But I think there is a bigger problem here today and I would like 
you all to comment on it from your respective positions, starting 
with Ms. Cash. If, in fact, the intent has always been exclusive 
right, and I will read that backwards, right to exclude, belongs to 
the author or to the performer or, to be honest, to the many people 
that are part of that collective process that we will just call a right, 
if that right were to be restored, wouldn’t we essentially eliminate 
all of these court decisions, all of these consent judgments, and 
most of the laws that we have helped perpetuate including the ex- 
clusions? 

Then we would be down to Congress determining that there had 
to be a fair use under free speech and so on. We would want to 
have that. Sampling but not sampling as a ringtone, necessarily. 
Those kinds of things. And wouldn’t we, then, empower all of you 
to come together, Mr. Williams, come together and decide that col- 
lectively you are going to offer your rights through pooling or indi- 
vidually you are going to retain your rights if you are just, say. The 
Beatles? 

Isn’t one of the fundamental things we should consider here, 
scrapping generations of legislation that now cause us to infinitely 
try to figure out whether in fact Pandora can effectively compete 
against broadcasters, effectively compete against satellite, effec- 
tively compete because I am seeing all of you wanting to get a level 
playing field but not give up the playing advantage you have, if you 
have one. And I don’t think Congress can do that. 

I will start down the end and just say: How do you see the possi- 
bility of us scrapping almost everything we have done and then 
giving the industry an opportunity to rebuild against the original 
intent of the constitution? 

Ms. Cash. Can I just say that the question, itself, gave me hope? 
So thank you. That was so well stated. 

I would hope that exactly what you just said, that restoring, al- 
though I don’t even know if restoring is the right word because it 
was never there. Performance royalty would solve so many of these 
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problems that you could then build from the ground up to create 
a new paradigm. I don’t know, but I hope so. 

I know that for every Mick dagger in the world there are 10,000 
musicians who are in the trenches. 

Mr. ISSA. And they were all younger. 

Ms. Cash. They are younger, too. And they depend on those roy- 
alties that they are not getting. And, you know, the lack of per- 
formance royalty, I will just say this quickly, it is kind of a way 
of saying music should be free. If music should be free, I am willing 
to have that discussion when musicians aren’t the only ones who 
aren’t being paid. 

Mr. IssA. And I really do want to hear from the broadcasters too 
because you have inherited your business model, you didn’t create 
it. Your company’s owners bought based on a value that we put in. 
That, when Mr. Conyers and I try to change the law, to a certain 
extent, we are taking away value you have already bought and 
paid for. And I want to be sensitive to everyone at the table has 
inherited an unfair deal in some ways. Please. 

Mr. Coble. The red light has illuminated so we will hear from 
two witnesses, Darrell. 

Mr. IsSA. Who is most motivated to answer? 

Please. 

And, Mr. Huppe. 

Mr. Van Arman. Well, let me touch on what Mr. Marino was 
talking about. A fair market is a free market with a level playing 
field that adequately compensates all creators but also serves the 
public interest. So if we scrap everything and start from scratch, 
that should be the guiding principle. How do we make sure that 
small creators, big creators and the public, all of their interest are 
well balanced? 

Mr. Frear. Yes, thank you. 

You know, I think it is something that the Congress should con- 
sider. And, you know, as part of that consideration, please take 
into account the concentration of ownership in the music industry, 
and as you think about who is sitting across the table to negotiate 
the right; who actually is that? And in many cases, it isn’t Ms. 
Cash. It is Universal Music, it is Sony, it is Warner, and on both 
the label side as well as the publishing side. I go out every day and 
try and negotiate direct licenses, and over the last 6 years I have 
negotiated 100 direct licenses with the music industry, none of 
them with major labels. 

Mr. Cobles. Gentlemen, sorry to cut you off, Darrell, but the 
time has run out. 

Mr. IssA. My questioning time ran out, but answering time I 
thought was unlimited, Mr. Chairman. 

I am only kidding. Thank you. [Laughter.] 

Mr. Coble. Thank you. 

The distinguished gentleman from Florida. 

Mr. Deutch. Thank you, Mr. Chairman. Thanks for holding to- 
day’s hearing. 

It is really easy to decide for some that the way things work 
today is the only way that they can work in the future, or that the, 
what is by all accounts an absurdly complex system that has devel- 
oped over the past 100 years deserves all the credit for the thriving 
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cultural treasure that is the American music legacy. Certainly, 
some aspects of the system have helped but too many have been 
obstacles that the music industry is growing stronger by simply 
working around. Too frequently, revisions over the previous dec- 
ades have ended up being both reactive and, all too often, paro- 
chial; preserving one element without making enough effort to look 
at music licensing as a whole. 

And while it is tempting to point fingers, and there has been 
plenty of that today, I think it is helpful to recognize that everyone 
has the opportunity, everyone, everyone at this panel or previous 
panel, has the opportunity to benefit from new growth and markets 
if, as Mr. Marino had said earlier, we can agree on a basic frame- 
work that incentivizes and rewards creators while giving compa- 
nies who profit from the music a fair transparent way to do so. 

Our goal has got to be to fix the system so that everyone has an 
opportunity to succeed together. And that new entrants have the 
chance to continue transforming the way we listen to music in the 
future. So that is, I think, how we ought to approach this. 

There are some issues that jump out at us. And, before I get into 
my question, I wanted to throw out one example of what I think 
represent the failures of a patchwork system, specifically the pre- 
72 distinction. 

This, for the youngsters in the crowd, is an album. 

[Laugher.] 

Mr. Deutch. This album is Neil Young’s Harvest, which includes 
legendary songs like Old Man and Heart of Gold. It was released 
on February 14, 1972. The precise cutoff for pre-72 recordings is 
February 15, 1972. That means that any track from this album, 
this bestselling album in 1972, can be played without paying for it. 
But, if it had been recorded on February 16, released on February 
16, just a day after its release, Neil Young’s songs from this album 
would be covered with full Federal copyright protection. 

Now, Mr. Frear, you said earlier in exchange with Mr. Nadler 
that you believe that everyone should be paid. Why shouldn’t that 
include legacy artists? 

Mr. Frear. Well, I believe it should. I think Congress has had 
two shots at this and has rendered its opinion both times. First, 
back in 1972 when it decided to distinguish, for reasons I am not 
familiar with, between recordings before that date and after it. And 
then, the second time, 20 years ago, when it granted the sound re- 
cording performance right and did not extend that right to pre-72. 

Mr. Deutch. So if Congress acted today, you would acknowledge 
that that is consistent with what you said earlier, that everyone 
should get paid. 

Mr. Frear. Well, I think that 

Mr. Deutch. Are you supportive of those efforts? 

Mr. Frear. I would be supportive of closing the loophole that Mr. 
Conyers referred to. That loophole includes terrestrial radio, as 
well as pre-72. 

Mr. Deutch. I appreciate that. 

So let me get to Mr. Christian who said something earlier — I ap- 
preciate it, Mr. Frear. 

Mr. Christian, you said something earlier that I think helps us 
focus a lot on what we are dealing with. You said in your testimony 
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that with particular reference to the recurring demand by the re- 
cording industry for sound recording performance right to be im- 
posed on terrestrial radio “Understand, you said, that the radio in- 
dustry is not some vast pot of riches that can be tapped as a bail- 
out for a recording industry that has failed to execute a digital 
strategy that addresses a decline in its brick and mortar income. 
Congress unambiguously intended that, in exchange for your 
unique promotional support, terrestrial radio should be treated dif- 
ferently from other transmission platforms.” 

And you say that premise hasn’t changed. And then, you go on 
to explain that any change in our approach will be met with oppo- 
sition because it would cripple a radio industry that has been fi- 
nancially treading water for years now. I would respectively sug- 
gest that this is what we are trying to get at today. 

Going from the claim that there shouldn’t be a performance right 
because the music guys haven’t been able to figure out their indus- 
try and we shouldn’t impose it on the radio industry, which you ac- 
knowledge is, as you put it, has been treading water financially for 
years now. That doesn’t help us solve the problem, help us address 
this position that we are in. 

As was included in this document that was referenced, I think, 
Mr. Warfield, in your testimony it says that “conventional wisdom 
is that radio airplay stimulates record sales.” And it quotes a study 
from a law review article in 1974. And it talks about a survey of 
rock music buyers that found that 80 percent of albums were pur- 
chased because a particular track was first heard over the radio. 
But that survey was conducted in 1972. 

I acknowledge the role the broadcast radio plays, the important 
role that it plays in our communities, but for us to go at this issue 
as if where we stand today, in 2014, is somehow unchanged from 
the industry as it existed decades ago, I don’t think is appropriate 
and I don’t think it is fair of all of the rest of us, new market en- 
trants, musicians and the rest. 

I hope that, as we go forward in this debate, we can acknowledge 
the important role that everyone on this panel plays in furthering 
the music industry and providing unbelievable music and outlets 
for Ms. Cash’s work and for Mr. Williams’ work and for all of the 
members. But let us do it in a way that recognizes that, if we only 
take the parochial view of our industry, than we are never going 
to come up with something that works for everyone, we are prob- 
ably going to fail. And that might satisfy some of you for short time 
but we are going to be right back at this again in a couple of years 
if we haven’t had a chance to take that full approach. 

And I yield back. I thank the Chairman. 

Mr. Coble. I thank the gentleman. 

The distinguished gentleman from Utah is recognized. 

Mr. Chaffetz. I thank the Chairman. And glad to see so many 
of you having this discussion. 

I particularly have a keen interest in Internet radio. I happen to 
believe that that is a big part of our future. It is where I see my 
kids enjoying music that they probably would have never seen or 
heard otherwise. They wouldn’t have gotten it. Quite frankly, on 
terrestrial radio, they probably wouldn’t have been able to afford 
to buy the albums that we did in generations past to even have a 
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chance to understand or see that. I personally have been exposed 
to a whole host of artists that I now enjoy on a regular basis, but 
I would have never heard of before. 

I am also deeply concerned that the marketplace for Internet 
radio really isn’t working. We can point to one who has been highly 
successful in Pandora. I enjoy them, but it does concern me that 
it is not much more prevalent than that and that, even under their 
model, they are not making the kind of money, even though some 
people want to attack some of the ownership, and also the others 
for, you know, making money on the way. 

The reality is the Copyright Royalty Board has twice tried to set 
the royalties and twice the United States Congress needed to come 
in at the last hour and help save the deal and change it and make 
it so that it would work. And so, we don’t want to keep doing that. 
Any time we have to go to Congress to get a fix, it is probably not 
going to turn out the way anybody wants it to turn out. 

So, with that, I have deep concerns about how do we make this 
a viable business model going forward so that everybody can win 
along the way, and everybody can get paid along the way. 

We have two standards: the 801(b) and the willing buyer, willing 
seller, which I think is grossly misnamed. To suggest it is willing 
buyer, willing seller and not have all the information at your fin- 
gertips to enter in those discussions is grossly misleading. 

Let us go to Mr. Sherman, if I could. From what I have seen, in 
my limited viewpoint, you have been a little inconsistent. On the 
one hand you sort of like the 801(b) and sometimes you don’t like 
the 801(b) depending on which side of the negotiation you are on. 
Can you help clarify that for me? 

Mr. Sherman. We have actually said that we are fine with 
changing 801(b) to a willing buyer, willing seller standard across 
all platforms. We just want it to be part of comprehensive reform. 
We don’t want to pay on one standard and not get paid on the 
same standard. But we think that the right standard is willing 
buyer, willing seller for all creators across all platforms. 

Mr. Chaffetz. And would that include in the negotiation having 
all the information available for all parties? Is there anything you 
would withhold from those negotiations? 

Mr. Sherman. Well, certainly the CRB process has all the infor- 
mation available to all parties. How information can be dissemi- 
nated when there are a lot of private deals with nondisclosure 
agreements and so on, becomes more complicated, obviously. 

Mr. Chaffetz. That is why I am asking you. What would you do? 

It seems to me that if you are going to have willing buyer, will- 
ing seller, you got to come to the table with all the information and 
not just hide parts of it, which is what has happened in the past. 
Would agree or disagree with that? 

Mr. Sherman. No. I don’t think that anything has been hidden 
because all the information becomes available to all of the parties 
and all of the lawyers who are litigating the cases have all the in- 
formation. A lot of those settlements take place after that informa- 
tion has completely circulated. 

You know, one other thing I would like to comment on is you talk 
about whether Internet radio is profitable and so and so forth. But, 
if you look at a company like Amazon, which has a $75 billion prof- 
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it, excuse me, capitalization rate, everybody would consider them 
a huge success. But their profit, last year, was 1 percent $274 mil- 
lion on $70 billion revenue. 

Mr. Chaffetz. But this is part of the concern. Some of the big- 
gest players into this music world. On the one hand, it is a good 
thing to see Amazon and Apple get into this part of it, but when 
you saw Rolling Stone and MTV and you saw these other organiza- 
tions try to get in the space whose forte is into the music industry, 
they have never been able to make it a go. And they started into 
this and then they had to let go of it. Yahoo did this. Others cannot 
make a go of this. 

My time is so short. I need to go to Mr. Harrison. I want to un- 
derstand what would happen to Pandora if Congress had not 
stepped in and fixed what happened at the Copyright Royalty 
Board. 

Mr. Harrison. Well, the CRB rates are obviously part of the 
public record. They are multiples of what the negotiated settlement 
was, the pure play rates. I guess you just have to do the math. Ob- 
viously, if we’re paying 60 to 70 percent of our revenue under the 
pure play rates. If the CRB rates are two or three times that, I am 
not very good at math, but I don’t think at 120 percent of revenue 
we can make it up in volume. 

Mr. Chaffetz. What do we need to do to ensure more trans- 
parency? And why don’t you have more competitors? 

Mr. Harrison. It is an interesting question. I think you have 
touched on it a little bit. The rates certainly are an issue. The en- 
trants we have seen recently are all engaged in other lines of busi- 
ness; Apple, Google, Amazon. And music is really an ancillary prod- 
uct that is designed to sell the primary service. We have had East 
Village Radio, which is a longstanding Internet radio service in Mr. 
Conyers, I am sorry, Mr. Nadler’s district. And that recently went 
out of business because they couldn’t afford the royalty rates. 

So certainly, if you look at the comments that came in from the 
Copyright Office’s Notice of Inquiry, from a large number of con- 
stituents including Mr. Frear, there is some process improvements 
that needs to be made in the Copyright Royalty Board that would 
improve the process and potentially improve the outcome. 

Mr. Chaffetz. I wish I had an opportunity hear all of your an- 
swers but, Mr. Chairman, thank you for your indulgence in the 
extra time. 

Mr. Coble. I thank the gentleman. 

The distinguished lady from California. 

Ms. Bass. Thank you, Mr. Chair. 

My colleague, Mr. Issa, had asked a question and I am not sure 
everybody got a chance to respond. I just want ask it slightly dif- 
ferent. I believe he said: if we were to scrap copyright and start 
over, what would you like to see changed? 

My question is is that could you briefly explain one provision 
that you would amend in the current law? And I know that several 
of you didn’t have a change to respond. So those of you that didn’t 
maybe you would like to take the opportunity now. 

Mr. Warfield? 
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Mr. Warfield. I am sorry. I know Mr. Christian and I rep- 
resented radio. We haven’t had much to say here today. A lot has 
been said about us. We have not had an opportunity to say much. 

Ms. Bass. Well, take the opportunity now. 

Mr. Warfield. You know, I am hearing a lot of comments about 
the, you know, the industry that provides free play for free pro- 
motion and has done it for 80 years. And we are talking about 
what is driving it. Radio, itself, is driving it. I even heard com- 
ments here that radio does not drive record sales. 

Congressman Deutch left, but there is a 2013 study recently 
issued that does indicate very clearly that more than any other 
platform radio airplay does drive sales. Even in digital platform it 
drives sales. You know, we have got an industry here that has real- 
ly helped put these other businesses, give them the opportunity to 
go out and create a new business model. 

Unfortunately, even on the radio side, we are not able to partici- 
pate on the digital side. We pay into the system as it is now. We 
pay hundreds of million dollars to ASCAP and BMI and SESAC. 
We pay tens of millions of dollars to SoundExchange, and we do 
participate on digital side. But many broadcasters unfortunately 
cannot make a go of that as other entrants in the digital arena 
have found. With the way that the laws are written today, we can- 
not make money. We can spend money, we cannot make money. 
And that is not a model that is going to be a healthy one for any 
of the participants here. 

So from a NAB perspective, we would very much like to see 
changes made in the streaming rate standards so that all of the 
participants here who all have concerns there can participate more 
fully and grow a platform that will benefit artists, writers, per- 
formers, labels, all participants here. 

Ms. Bass. Other examples? Anybody else would like 

Mr. Christian. I think one of the things that we would also like 
to see from Congress is if at some point in time, if you all could 
define what a performance is. Nobody has yet been able to tell us 
what a performance is. If you listen to SoundExchange, they will 
tell you that it is 3 seconds long. They won’t tell you whether it 
is beginning, middle, or the end of what it is. So we are subjected 
to royalties that we can’t even get a consensus as to what our roy- 
alty payment is for, and especially on the digital streaming part of 
it. 

On the other part, we really must ask for oversight, especially in 
the advent of new performing rights organizations that are forming 
right now. There are no barriers to entry for performing rights or- 
ganization; you need a catalogue, you need composers, you need 
whatever. And unless those rights are protected for the aggregators 
or some oversight, we run the risk of finding, as we have with 
SESAC, where there are antitrust things; which is why the 801(b) 
is more homogenous than the willing buyer, willing seller. 

We really do need this oversight for an industry. We have got 
10,000 different licenses to be administered, which is why the blan- 
ket license is important that we keep it in place, which is why the 
consent decree is important. Because, otherwise, you can imagine 
the madness of trying to find a way to deal with individual radio 
stations in your home district and every district up here to give 
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them a license, the record keeping and everything else. One final 
thing is 

Ms. Bass. Thank you. And then I want to move on before my 
time runs out. 

Mr. Christian. Okay. We do need a transparency in terms of 
identification of catalogues. We need to be able to find out, on a 
daily basis or whatever, who owns what; who the performers are 
and what it is. 

Ms. Bass. Thank you. 

Mr. Huppe, I believe 

Mr. Huppe. Thank you. Congresswoman. 

Ms. Bass [continuing]. You want to respond. And then, Mr. Wil- 
liams, you look like you want to respond. 

Mr. Huppe. I would like to respond to our friends at radio. First 
of all, the concept that the sound recording Internet radio business 
is not working. I am not so sure that the proper image has been 
presented to the Committee. 

The fact of the matter is, it isn’t just Pandora who, last year 
alone, knows to non-GAAP profit. But the head of Clear Channel, 
Mr. Bob Pitman, announced just a few days ago that the 
iHeartRadio, that is terrestrial radio simulcast online, has 50 mil- 
lion users and has made several hundreds of millions of dollars, I 
believe, or hundreds of millions of dollars, which I assure you is 
vastly in excess of the content cost from where we sit. 

Ms. Bass. Thank you. 

Mr. Huppe. Secondarily, we have 500 more services now using 
the statutory licenses that SoundExchange administers, 500 more 
than were there 2 years ago when I last testified before this Com- 
mittee. 

Ms. Bass. Okay. 

Mr. Huppe. You know who the majority of those are? The major- 
ity of those 500 are broadcasters like those that Mr. Warfield is 
speaking about going online. 

Ms. Bass. Mr. Williams? 

Mr. Williams. If you ask what we would change right now, it is 
thanks to Representative Collins and Jeffries, it has been offered 
to you right now, which is the Songwriters Equity Act. It fixes a 
small part of a really large problem for us; it fixes it immediately. 

I agree with what Mr. Christian says about the value of the blan- 
ket license. It is a wonderful way to come together and simplify the 
system. And for somebody like Pandora, that 70 percent of their in- 
come that is rolling out for royalty payments, I have to remind ev- 
erybody that ASCAP is getting about 1 or 2 percent of that. I am 
under oath, I won’t say it is 1 percent but it is very close to that. 
It is a tiny, tiny part of that. So I wouldn’t pretend to tell you how 
to adjust your business model but there is some way to do this so 
that music creators who create the one product you have can be 
properly compensated. 

Ms. Bass. Thank you. 

Mr. Coble. The gentle lady’s time has expired. 

Ms. Bass. Okay. 

Mr. Coble. The distinguished gentleman from Georgia, Mr. Col- 
lins. 

Mr. Collins. Thank you, Mr. Chairman. 
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I think that, one, is sitting, you know, here today is one thing 
I have tried in this whole process and many of you on this panel, 
but many of you in the second, third, and forth rows back have 
been in our offices and we have talked many of times. And yes, the 
Songwriter Equity Act is an issue that we have brought forward. 
There has been other issues that have come before, from perform- 
ance right to others also. I have tried to be very consistent that the 
one thing that I feel is that the creator in this process and the per- 
former, there is a valuable inherent property right there. 

I think I applaud the Supreme Court this morning for inherently 
seeing that there is a creative property right. Now that does not 
mean that the broadcasters and I will always get along. Probably 
not. But that is okay. There are things in this debate that we can 
all look at. 

I was thinking about it just a few minutes ago as I listened to 
all of you. And the one thing I have tried to do in this whole proc- 
ess is I have interesting comments not to me, I have heard about 
it when you go to other places, so yes, it comes back, is that I want 
to take an arm from one and a leg from another and fix this all 
together. 

But what I have found in the last little bit is that what has to 
happen in this process is one bad business model 5 years ago could 
now be the bad business model today. And you don’t need Congress 
to come in and prop up either one of you. You need a process in 
which we can look at this and we fix it from a holistic approach 
that says that everybody is included; that everybody has a stake 
at the table. The pie is enlarging. Now the reason that some, and 
was interested in hearing, just a second ago from, you know, my 
friend from Pandora which I listen to, that a lot of these went out 
because they couldn’t afford the rates. 

Well, there is a lot of businesses in this country who go out of 
business because they can’t afford their cost. That is an issue we 
have to deal with on both the broadcaster side and the digital side. 
The performers and the copyright holders are in the middle. That 
is the one thing that I am looking at. 

One of the things that concerns me here, though, is that we are 
wanting many times to fix today’s problem. And I have shared this 
with you when you come in. That is not my goal. My goal is to fix 
this problem when Pandora was — wow, I used to remember when 
I used to — you still listen to that? Unless they have changed great- 
ly and it is no offense to them? But I think the radio, and when 
my first listening to an 8-track tape, as I told Ms. Cash this morn- 
ing, was to her dad listening to A Boy Named Sue live from San 
Quentin. It all develops. 

So the thing that you got to understand here is, is that when we 
come together, that you have got to remember that the bottom line 
there is a property right interest that many of you at this table 
make good money off of. And that has to be rewarded at all levels. 

And I appreciate Mr. Huppe bringing in those background musi- 
cians and others. The problem is, though, if you continue and if we 
continue in this round of saying, well. I’ve got to protect my model 
and you got to protect your model and we don’t get to that point, 
then my question is where are we at 20 years from now? When this 
panel maybe looks completely different, where are we at? So I will 
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open up a question to you. I don’t want your answer for today 
where broadcasters say protect our terrestrial radio, where Pan- 
dora says look at our rates. Where are we going to be so that we 
are not coming back, as my friend from Utah said, every time there 
is a problem at the rate board we run to Congress to fix it? 

I am an attorney beforehand and the last thing you wanted to 
do, and I did counseling and divorce work, the last thing you want- 
ed was the judge to make a decision. Because, in the end when the 
judge makes the decision, both parties are unhappy. When you 
make the decision, then we go. 

So Mr. Warfield, we got a minute and ten, you got 30 seconds. 

Mr. Williams, you got 30 seconds. 

Tell me what you envision how we can work this out so we are 
not propping up bad models either way. 

Mr. Warfield. Well I think that there certainly needs to be a 
close look at the digital rates that are being charged. We would like 
to participate and grow there. We think that helps all of the stake- 
holders that are here. 

The one thing that I would ask this Committee to keep in mind 
is the consumer, the user. We talk about terrestrial radio, it is free. 
It remains free. There is no additional cost that they have to incur. 
Let us keep them in mind as we talk about with these other busi- 
ness, how this is going to be more efficient for them and more cost 
worthy. But the consumer needs to be considered here also. 

Mr. Collins. Time. 

Mr. Williams? 

Mr. Williams. We have an expression in recovery: Progress not 
perfection. Great progress is a Songwriter’s Equity Act. That is a 
great beginning. The fact is, the people we need to think about 
today are the young songwriters who are starting out trying to 
have the kind of life that I have had. 

I have a daughter who is a social worker. She got that because 
I was properly paid for the hard work that I was doing. 

What we can do is give more control back to the songwriters. 
Yes, we don’t want the judge to make all these decisions but we 
can move back to an arbitration panel which makes it a speedier 
more efficient way to deal with our problems. I think that it is a 
process that is going to take longer than any of us want it to take. 
But the fact is, if we don’t step into it and make that first little 
adjustment, people are going to wind up getting day jobs instead 
of writing songs for a living. 

Mr. Collins. The industry is moving forward. We are not moving 
backwards. It is not going to be automatic, as the song says. 

Mr. Williams. Exactly. 

Mr. Collins. So you got to move forward. You all got to come 
to the table and talk about this. And that is what we are going to 
be 

Mr. Williams. Thank you. Sir. 

Mr. Collins [continuing]. Beginning to do in the next few weeks 
and months. 

Mr. Coble. I thank the gentleman from Georgia. 

The distinguished gentleman from Louisiana and I will say to 
Mr. Richmond, if you promise not to show up at the ballgame to- 
night, I will give you 10 minutes. [Laughter.] 
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Mr. Richmond. I think with 10 minutes all I can do is get in 
trouble anyway. So I will take the five, but thank you. 

Let me just pick up where my colleague, Mr. Collins, left off. And 
that is, you know, and I think Mr. Frear mentioned that Congress 
had two chances to get it right with the 1972 and the legacy royal- 
ties, and we didn’t. All I can promise you is if we solve this prob- 
lem, nobody is going to like it and it is probably going to be wrong. 
Because we are not the subject matter experts on it, the technology 
moves so fast and we will probably screw it up. But I say that to 
say, you all are at the table. You all should be in the room trying 
to figure out who can give and come to some sort of solution. And 
the other thing I would tell you all, just to be honest, is that no- 
body has a better ballgame position. Because if we do it, we’ll prob- 
ably start from scratch and nobody will like the results. 

So that would just be my recommendation. And, you know, the 
comment was made earlier that for every Mick dagger, there is 
10,000 artists in the trenches. Well, I think they all live in New 
Orleans, by the way. And I want to make sure that they have an 
opportunity to continue to do and follow their passion and their 
dreams, but at the same time be compensated for it. And I tell peo- 
ple all the time when I go speak at schools, follow your dreams, do 
what you love, and if you do it well, you will make a living doing 
it. And I want to be able to look those kids in the face in our per- 
forming arts schools and all those things in New Orleans and actu- 
ally mean it. And it has benefitted so many people in New Orleans 
and I would just like it to continue and to be there for the long- 
term. 

Mr. Warfield, let me just ask you a very direct question because 
we beat around the bush and nobody says, what impact would it 
have to your industry if you all had to pay the performance, I mean 
to pay all the rights and royalties for what you play on the radio? 

Mr. Warfield. I have testified to the potential financial impact 
of that to radio broadcasting. I have been in this business for 37 
years, I have been in radio stations that have been sold. I worked 
for a wholly owned minority radio company that at one point was 
the twenty-second largest broadcasting company in the country 
that no longer exists today. And we made it clear at that point that 
we could not afford to pay a performance royalty if it was imposed 
upon the industry. 

There are severe financial difficulties that many broadcasters 
would experience if that were the case. And, you know, I have been 
in this for 37 years, I have been doing it for 37 years to serve the 
communities that our stations serviced. The communities that I 
came out of, quite honestly here in Washington D.C. and Anacostia, 
continue to do that; not necessarily to serve the stakeholders that 
are here but they all benefit from what we do as terrestrial over- 
the-air broadcasters free. 

Mr. Richmond. Well let me ask you a question. The station you 
talked about that closed, closed anyway. Do you think that this 
would put, for example. Clear Channel out of business? 

Mr. Warfield. There are many different size broadcasters. You 
know, there are over 15,000 

Mr. Richmond. I am using Clear Channel as an example. Do you 
think it would put Clear Channel out of business? 
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Mr. Warfield. I don’t know their financial standing. They are 
contributing and participating in the digital arena. My company 
cannot afford to do that on any major way. We could not afford the 
cost of participating. I think everyone up here would like to see the 
pie grow, we would like to see the digital platform grow, but not 
at the expense of our companies. 

Mr. Richmond. And Mr. Frear, you mentioned that if everybody 
is contributing, that 1972 was a number that Congress picked. And 
are you saying that we decided to pick another number that went 
back further, as long as everybody had to pay it, you all are okay 
with that? 

Mr. Frear. Quite honestly, on this issue, we have been open to 
any number of solutions for years now. I have had many discus- 
sions with major labels over the years about whether or not they 
don’t want to find a way to compromise on this issue. And I am 
happy to work with the Congress, I am happy to work with 
SoundExchange and the major labels to, you know, find some ap- 
propriate ground in the middle. 

As I said before, I don’t know why the choices were made and 
maybe there are other business reasons, good policy reasons, why 
the choices that were made were made. And we are wide open to 
the discussion. 

Mr. Richmond. Well I see that my time is about to expire. And 
I would just say again that I would love to have balance on this 
and make sure that everybody at the table continues to thrive. We 
don’t want to put anybody out of business and we certainly don’t 
want to send anyone to bankruptcy or influence anyone to stop fol- 
lowing their dreams. So help us help you. And that means get in 
the room and figure out ways to come to some sort of conclusion. 
And with that, Mr. Chairman, I yield back. 

Mr. Coble. I thank the gentleman from Louisiana. 

The distinguished gentleman from Missouri. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. 

It has been interesting participating in these review hearings for 
the last year, serving on this Committee. And one common ground 
I think that I have heard from all of you and the folks that I have 
been meeting with the music industry throughout is that we all 
love music. We just got to find more common ground. And I look 
forward to working with all the stakeholders to try to get that com- 
mon ground. But I do have a few questions. 

Mr. Huppe, I think it would be helpful, at least to myself, for you 
to lay out for us the standards that are used for determining royal- 
ties with respect to each copyright for a performance of a song. For 
instance, who is a willing buyer, who is 801(b), who is set by the 
rate court? Could you tell me briefly who is subject to which stand- 
ard for each of the two copyrights? 

Mr. Huppe. Sure. Thank you. Congressman. 

Obviously, it is a great question and a complicated question. I 
think the best way probably to answer that is to give you an exam- 
ple. And the example is this: Let us say you are driving your car 
down the road and you are listening to an excellent Rosanne Cash 
recording. And if you happen to be listening to that over your 
cellphone through an Internet radio station, chances are most of 
those are set according to the fair market standard value; willing 
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buyer, willing seller. And the rate that the service would pay for 
that would be set by the CRB, go to SoundExchange. It would be 
anywhere between an eighth or a quarter of a penny for that 
stream. 

Let us say you decided to stop doing that on your cellphone and 
you decide to switch, instead, to get that exact same awesome 
Rosanne Cash sound recording through satellite radio. Well that is 
set by a completely different standard, the 801(b) standard, which 
we believe is below market value. So the compensation flowing 
from that would be set according to different rules and they would 
pay about 9.5 percent of their revenue pro rata across all the 
streams. 

And then, let us say for whatever reason you got out of view of 
the satellite and you had to go with good old AM/FM. Well that 
would be easy because in that case there is no right, there is no 
rate, there is no CRB and the answer there is zero. And keep in 
mind that is the same recording coming out of the same speakers 
in your car and hitting the same ears. Each one of those three is 
set differently according to different rules. And that is just not 
right. 

Mr. Smith of Missouri. Mr. Harrison, you mentioned in your 
testimony that Pandora has paid $1 billion in royalties. Is that cor- 
rect? 

Mr. Harrison. Yes. This summer we will have paid, in total, $1 
billion in royalties. 

Mr. Smith of Missouri. Okay. 

Then my next question is, how is it that songwriters and artists 
claim that they are not getting paid? 

Mr. Harrison. Well, that is an excellent question. I mean, today. 
Pandora is the highest paying form of radio. We pay a higher per- 
centage of revenue than either terrestrial or satellite radio. We will 
pay north of $400 million in royalties this year, alone. To the ex- 
tent, the copyright owners believe there is a different or better allo- 
cation of that revenue. Certainly, we would say that the copyright 
owners, themselves, are better situated to make that relative eval- 
uation. 

Mr. Smith of Missouri. Mr. Williams, would you like to respond 
to that? 

Mr. Williams. I totally agree that the copyright owners, them- 
selves, are the people to make these decisions and all. You know, 
I have said it again and again and I said it in my opening state- 
ment. The fact is we are a tiny percentage of that cost. So we need 
to find balance in this. 

You know, when the song of the year, the GRAMMY winning 
song of the year from 2011, is performed 72 million times on Pan- 
dora and the four writers each get less than $1,500 a piece, there 
is something terribly broken in the system. And, you know, you 
could take from my comment that, you know, that we have a 
major, major problem with Pandora. We have a major problem with 
Pandora’s balance of payment. We are not going to suggest how 
they adjust that, but fair market will tell. Give us a chance. You 
know, we don’t have the right to say no. With this case, we don’t 
want to. We want our writers and copyright owners to be properly 
compensated. 
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Mr. Smith of Missouri. The song of the year in 2011; was that 
Need You Now that you referred to earlier? 

Mr. Williams. I am going to turn to my contributor, excuse me. 
It was Need You Now by Lady Antebellum. 

Mr. Smith of Missouri. 72 million performance. 

Mr. Williams. 72 million performances. 

Mr. Smith of Missouri. And what was 

Mr. Williams. In other words, to give you the exact rate of ex- 
change for it, we get nine cents for a thousand streams at Pandora. 
Roughly, I think it is a little less than nine cents. You know, you 
just don’t build a kingdom on those kind of dollars. 

Mr. Smith of Missouri. Ms. Cash, would you respond any dif- 
ferently. 

Ms. Cash. I am sorry. 

If all that money was paid out of Pandora, if it was paid in an 
aggregate, I don’t know how it was distributed. It certainly didn’t 
come to artists. 

And, notwithstanding my hard words toward them, I want them 
to succeed. I see the future. I want all of us to succeed but I just 
have to point out that all of these gentlemen on the panel would 
not be here had songs not been written. And it is in their best in- 
terest to get us paid so we are inclined to give them more songs. 

Mr. Smith of Missouri. Thank you. 

Mr. Coble. I thank the gentlemen. 

The distinguished lady from Washington State 

Ms. DelBene. Thank you, Mr. Chairman. 

Mr. Coble [continuing]. Is recognized. 

Mr. DelBene. And thanks to all of you for being here, for all of 
your time. 

It seems to be clear recognition across the board here that we are 
seeing a change in business model, definitely, toward digital trans- 
mission of music. And that is where the industry is headed. And 
even broadcasters are talking about the need to move, you know, 
to streaming, et cetera. 

And I wanted to ask you, Mr. Warfield, you have folks who are 
also streaming content and digitally providing content, how are you 
seeing the business model move even for terrestrial stations into 
the digital world? 

Mr. Warfield. Well we would certainly like to participate more. 
The rates that we pay for digital streaming is probably double 
what some other participants do pay. And as I have indicated to 
the panel here, it is not economically feasible for most broad- 
casters, particularly to mom and pop, locally or in broadcasters, not 
the big guys that everyone tends to focus on but which makes up 
most of the broadcast industry in this country have not been able 
to find a way in paying those kinds of rates to be profitable. So 
many broadcasters have just made a decision not to stream. 

Ms. DelBene. So you are not seeing folks move that direction 
and seeing somewhat more of their, you know, their audience mov- 
ing or accessing 

Mr. Warfield. Congresswoman, we still reach over 240 million 
people a week with radio. We still have the largest audience out 
there which is why radio is the number one driver of music sales, 
whether it be sales in a retail outlet or digital downloads. I mean. 
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so our audience is still loyal to what we do. We are free. There is 
no additional cost that is there for them. And we provide a lot more 
than just playing music. So our audience is still supportive of the 
business model that we have and we have been able to develop 
with the record industry. 

Ms. DelBene. But given that we are talking about music today, 
do you see a change? Would you say there is a change? I mean we 
are talking a lot about how folks are listening to music today. 
Would you acknowledge that there is a change in where things are 
heading? 

Mr. Warfield. There is a change. I think all of us listen to dif- 
ferent platforms. I have been in radio for 37 years. I have always 
listened to radio. I still buy music. So there is a change. We want 
to participate as that change occurs but there is still a basic broad- 
cast industry here that our listeners, our audiences, our commu- 
nities, still rely on and they still support. 

Ms. DelBene. I have a question, maybe, for anyone who has an 
answer on this one which is we talked a little bit about internation- 
ally how our laws are different here versus around the world. Are 
there particular models that you have seen in other parts of the 
world that you think are good examples of where we should be 
headed? 

Mr. Sherman. International models pay almost in every country 
of the world with very few exceptions. We should simply follow that 
model. It is really very simple. 

Ms. DelBene. And beyond paying specifically, are there other 
unique aspects of models in other countries that you think 

Mr. Sherman. There are some other models in which music pub- 
lishing rights are paid on a percentage base instead of on a cents- 
based system. We could learn from that. I mean, there are defi- 
nitely models that we could be looking at to try and redefine some- 
thing for the United States. 

A lot of the questions have been what specific changes would you 
make? But the real answer is, we have to change everything. You 
can’t pick one piece. That is what we have done for the last dec- 
ades, was pick one problem and fix one problem at a time. We do 
really need a holistic solution. 

Ms. DelBene. Yes, Mr. Williams. 

Mr. Williams. If I may, one of the things that the Europeans 
have that we don’t have is a limited grant of rights. For us to, you 
know, as rights holders to be able to license some of our rights di- 
rectly would be a great improvement. 

Ms. DelBene. Yes, sir. 

Mr. Van Arman. And then, just to echo what Cary Sherman was 
saying, it is that we don’t have a broadcast right here that is the 
big difference. We do need a broadcast right and it will also unlock 
lots of money from those international markets with reciprocity. 
Our creators here will be able to get paid for their performances 
overseas. 

Ms. DelBene. Okay. 

Thank you very much for your time and yield back my time, Mr. 
Chair. Thank you. 

Mr. Marino [presiding]. Thank you. 

Mr. Sensenbrenner? 
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Mr. Sensenbrenner. Thank you, Mr. Chairman. 

This brings me back to what I attempted to do and succeeded in 
about 15 years ago with the Fairness in Music Licensing Act which 
was put in the copyright term extension law. And that was easy 
compared to this because the people who were for my bill were 
those that didn’t have any content over music like retailers and 
restaurateurs but ended up getting nailed with a licensing fee and 
everybody else was against it. 

And, you know, I do remember very vividly that my good friend, 
Mr. Coble, had a hearing in Nashville on that subject. And I had 
to be driven back to the national airport in the car of the United 
States Marshal who was a little bit worried about my safety. And 
he stayed with me until the wheels were up. 

Now I did have a long series of debates with our late colleague. 
Sonny Bono. And that ended when he was kind of shedding tears 
about changing the music licensing law before an audience of the 
National Restaurant Association which was very sympathetic to my 
standpoint. After he was very elegant, I got up and turned around 
and I said, “What Mr. Bono is telling you is ’I got you babe.’” 

Now, with this background, you know, here, everybody at the 
table has a different viewpoint on this issue. And I think that get- 
ting you all together and getting on one page will happen 2 days 
after the sun rises in the West. 

Now, you know, that being said, let me ask Mr. Warfield a couple 
of questions. And it basically goes as: Under the current system of 
licensing and royalty payments, have record sales gone up? And do 
you believe that the free over-the-air music that you and your 
members broadcast, have a lot of people going and actually buying 
music and paying the royalty on music that they buy? 

Mr. Warfield. From what has been recorded by the recording 
industry, music sales have gone down, I believe, in terms of hard 
copies. Not through the fault of anything that radio has done. We 
continue to freely promote and play this music. And our audience 
does continue to go out and buy the music. 

Within that system between radio and records, we are still driv- 
ing our consumers, our listeners, to go out and buy music. There 
is no other way that they can get it. They’re not recording, what 
we do on the air, or stealing that content by recording our program 
over the air and then listening to it. There are alternatives that 
they can go to. They can certainly go to distal platforms but if they 
go there they have to pay just for the right to listen to what is 
there. There is no charge to do what we do. 

Mr. Sensenbrenner. Okay. 

Mr. Warfield. So there is a digital model out there that none 
of us has really found a way to make it work. And I think we can 
all sit here and agree that there is a challenge there that we have 
as a business model which can help hopefully grow the various 
platforms, benefit all of the stakeholders, the recording industry 
also, so they are not taking anything away from radio. 

Mr. Sensenbrenner. You know, I am kind of a simple country 
lawyer. And what you say is that the existing system is that you 
give them free advertising by putting their music on the air but 
you don’t have to pay for giving them free advertising? 

Mr. Warfield. Free airplay, free promotion. 
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Mr. Sensenbrenner. Well promotion and advertising are kind of 
synonymous, aren’t they? 

Okay, so what I am hearing from some of the other folks is that 
they want you to pay for giving them free advertising. Is that kind 
of a simplistic way to get to the bottom of this? 

Mr. Warfield. I have heard that from some participants. But 
the one thing that I will say, relative to what radio has done, radio 
has helped the record industry develop to being as vibrant as it is 
today even with the financial difficulties they have. We have al- 
ways supported the writers of the music. But we also help to de- 
velop the careers of the artist we are here talking about in some 
cases today. To develop careers that, in many cases today, when 
they might not be supported by record labels because of airplay 
that we are doing over the air free, continue to promote what they 
do. They can still tour. Whether they choose to tour or not, that 
is a personal decision but they have the opportunity to do that. 
And we continue to support those artists in many ways. 

Mr. Sensenbrenner. My time has almost expired so I yield 
back. 

Mr. Coble [presiding]. I thank the gentleman. 

The distinguished gentleman from New York, Mr. Jeffries. 

Mr. Jeffries. I thank the Chair and let me also thank each and 
every one of the witnesses for your presence here today and, in par- 
ticular, Mr. Williams and Ms. Cash for your advocacy for the cre- 
ative community and on behalf of your fellow artists and your fel- 
low songwriters. 

Let me turn, now, to the subject of Internet and/or satellite radio. 
And let me, first, say that I believe the the success of Internet 
radio is critical for the overall music ecosystem in terms of pro- 
viding a viable, meaningful alternative to the piracy that was pre- 
viously taking place and was extremely rampant. And that is a 
point I believe cannot be overstated. 

But I do think that there are a few issues relative to the com- 
pensation structure and the business practices that I wanted to ex- 
plore. So let me start with Pandora and Mr. Harrison. 

Now I believe that you testified earlier today that one of your 
business practices is to ensure that artists receive a fair share; is 
that correct? 

Mr. Harrison. First of all. Congressman Jeffries, thank you for 
the kind words about our service. 

What I was speaking about is the value that statutory blanket 
licenses have, not only for services like Pandora that allow us to 
license content efficiently but that songwriters and recording art- 
ists actually participate directly in those royalty streams. 

Mr. Jeffries. Okay. 

Now am I correct that Pandora, however, notwithstanding what 
you just indicated, currently refuses to pay for the use of pre-1972 
recordings under either State or Federal law? 

Mr. Harrison. We do not pay under Section 114 for the perform- 
ance of pre-72 sound recording which is Federal law. 

Mr. Jeffries. But you are also contesting the rights of recording 
artists to receive any compensation in State court as well; correct? 



405 


Mr. Harrison. We do have a pending litigation in the State of 
New York. And, yes, we disagree with the claims that the record 
labels make in that case. 

Mr. Jeffries. Okay. 

Now, pre-1972 recordings are an important part of business 
model; true? 

Mr. Harrison. Yes, they are. 

Mr. Jeffries. So you have, for instance, a 60’s oldies channel; is 
that right? 

Mr. Harrison. Yes. 

Mr. Jeffries. And you have got a motown channel; correct? 

Mr. Harrison. I believe so, yes. 

Mr. Jeffries. 50’s rock and roll channel; true? 

Mr. Harrison. I believe so. 

Mr. Jeffries. Golden oldies channel? 

Mr. Harrison. You are aging out of my demographic, but I be- 
lieve that is true. 

Mr. Jeffries. Okay. 

A doo-wop channel I believe; is that right? 

Mr. Harrison. I believe so. 

Mr. Jeffries. A classic soul channel as well; correct? 

Mr. Harrison. Yes. 

Mr. Jeffries. Now Pandora doesn’t pay anything for any of the 
sound recordings played on any of these six channels; true? 

Mr. Harrison. If the recordings were made after 1972, that 
would be correct. 

Mr. Jeffries. Okay. 

Before 1972; correct? 

Mr. Harrison. Correct. 

Mr. Jeffries. Okay. 

So, for instance. Respect was recorded by Aretha Franklin in 
1965. Every time Respect is played on Pandora, Aretha Franklin 
doesn’t receive a dime; correct? 

Mr. Harrison. Well Pandora would not pay a performance roy- 
alty to the record label. She would be paid if she were a songwriter. 

Mr. Jeffries. Okay. 

So My Girl was recorded by the Temptations, I believe, in 1964. 
The Temptations don’t receive a dime of compensation from Pan- 
dora every time this extremely popular song is played; correct? 

Mr. Harrison. Again, if you are talking about a payment to the 
record label, that is correct. If they are songwriters, they would get 
paid. 

Mr. Jeffries. Okay. 

And the same would be true for Soul Man, recorded by Sam 
Moore in 1967; A Change Is Gonna Come, recorded in 1964 by Sam 
Cooke; Stop In The Name Of Love, recorded in 1965 by the 
Supremes. I would suggest that the failure to pay recording artists 
for pre-1972 recordings is not a fair business practice. And in the 
context of this overall discussion, it is a problem that should be vol- 
untarily resolved. But if it is not voluntarily resolved. Congress 
should act. 

Let me turn, quickly, to SiriusXM, which I believe you also 
refuse to pay recording artists for pre-1972 recordings; is that cor- 
rect? 
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Mr. Frear. There is no public performance right and, under the 
law, there is no amount due to them. 

Mr. Jeffries. Right, on the Federal law. But on the State law, 
you are also in litigation, I believe, in California trying to prevent 
compensation under California State law; correct? 

Mr. Frear. It is clear from the litigation there is no public per- 
formance right under State law either. 

Mr. Jeffries. And in that California State court proceeding, I be- 
lieve your company stated that “Granting a pre-1972 public per- 
formance right would produce a pure windfall to recording artists 
without any commensurate benefit to the public.” 

That was in your filing in that California case; correct? 

Mr. Frear. tinder the way that the policy is written under copy- 
right law, that statement is true. 

Mr. Jeffries. I would just suggest a windfall is defined as an 
unexpected, unearned or a sudden gain or advantage in compen- 
sating artists for their creativity, even if it was recorded prior to 
1972, is not a windfall, it is the American way. 

I yield back. 

Mr. Coble. I thank the gentleman. 

The distinguished gentleman from Rhode Island is recognized. 

Mr. CiCiLLlNE. Thank you, Mr. Chairman. And thank you to the 
witnesses. 

I am proud to come from the State of Rhode Island, which was 
the birthplace of the creator of the National Endowment for the 
Arts and the National Endowment for the Humanities Center, Clai- 
borne Pell, who I think reminded us that the strength of our nation 
was not simply the power of our military or our economic resources 
but our ability to honor the creative artists and the culture of this 
country and protecting the work of our artists is an important part 
of protecting our democracy. So I thank all the witnesses for this 
really important testimony. 

I want to really begin with you, Mr. Frear. You said, in fact, “I 
believe everyone should be paid.” And I assume you believe every- 
one should be paid because they have created a product and they 
are entitled to be compensated for it and that argument applies to 
creators before 1972 and after 1972, based on this notion that peo- 
ple are entitled to value for what they have created. 

Mr. Frear. So I am not a copyright lawyer, I am just a history 
major. And it doesn’t make a whole lot of sense to me that the dis- 
tinctions that were made in the past between pre- and post-72 art- 
ists were ever made. It doesn’t make a whole lot of sense to me 

Mr. CiciLLiNE. So you agree that we should 

Mr. Frear. Let me just finish up. Congressman. 

When they granted the sound recording performance right that 
they did not give it to pre-72 artists and it makes no sense to me 
that terrestrial radio gets a free walk. 

Mr. CiCiLLlNE. And you agree that not only should all of that 
production be compensated but that it should be done in a fair 
amount driven by the market. 

Mr. Frear. Yes. 

I agree it has to be a working competitive market. 

Mr. CiciLLiNE. Okay. 
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And, Mr. Harrison, you spoke about the value that Pandora pro- 
vides to hundreds of millions of Americans as a result of your serv- 
ice. But would you agree that there is some danger that, if that 
product is provided without compensation, that the very product 
you sell could be in peril? 

Mr. Harrison. I don’t think I understand your question. 

Mr. CiciLLiNE. Well, you rely on a product that you, at least for 
part of your inventory, you don’t compensate the artist for. 

Mr. Harrison. If you are referring to sound recording fixed be- 
fore 1972 

Mr. CiciLLiNE. Well the example Ms. Cash used, where someone 
re-recording her father’s song would be compensated, but someone 
who is playing the original recording would not be required to com- 
pensate her. That strikes you as inconsistent, nonsensical, not good 
public policy; I take it. 

Mr. Harrison. Well, unlike David Frear, I actually am a copy- 
right lawyer. And copyright makes distinctions like this all the 
time. A musical work written by W.C. Handy in 1920 is part of the 
public domain and isn’t compensated. And yet, if a modern day re- 
cording artist were to record that song, that recording artist would 
receive a royalty. 

Having said all that. Pandora would be in favor of following the 
Copyright Office’s recommendation, which is fully federalizing pre- 
72 recordings to allow both consumers to benefit from the protec- 
tions, like fair use under the Copyright Act, allow recording artists 
to exercise their rights to terminate their transfers. 

So I understand the argument, sir, but if Congress makes the de- 
cision to fully federalize pre-72, we would be happy to pay. 

Mr. CiciLLiNE. So does anyone think that that is a bad idea? 
Does anyone think this distinction of 1972 makes any sense? Any 
of the witnesses? 

Mr. Sherman. We agree that the distinction ought to be erased. 
There are complications in terms of how to do it. And we have ex- 
pressed a perfect willingness to figure out, with the Copyright Of- 
fice and all the stakeholders, how to federalize pre-72. 

Meanwhile, this legislation, which deals with legacy artists who 
need money now, there is really no reason why action couldn’t be 
taken on that immediately while we figure out the federalization. 

Mr. CiciLLiNE. Mr. Christian, let me just ask you, you argue that 
this existing model ought to continue with free use of music and 
AM/FM. And it strikes me, I am new to this Committee, new to 
this issue, but it is a curious argument that I can’t think in an- 
other context where the kind of creative results of musician or art- 
ist should whole scale be appropriated, used to build up a business 
and generate revenues without any compensation. I am wondering 
why you don’t think the marketplace — you know, assuming there 
is some value to promotion which I will concede that the artist 
would have an ability to understand what the value of that is and 
negotiate a price that made sense for you as the consumer of that 
music and for the creator and artist who created it. 

Why would the marketplace not provide the kind of context for 
a fair exchange of that and why would we ever permit this practice 
continue where that asset created, that creative product created, is 
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just used for the revenue generation of a private enterprise at the 
expense of the people who created the products? 

Mr. Christian. Are you speaking about the pre-1972? 

Mr. CiciLLiNE. Yes. 

Mr. Christian. That really isn’t applicable to the radio industry 
as we don’t play performers that have performance rights right 
now. We do pay for composers, authors, and publishers work in 
that era. 

Mr. CiCiLLlNE. I am talking about performers, post-72. 

Mr. Christian. Oh, after 72. We believe that what we have right 
now and that is that the promotional value is supplied to them. 
Our product is free. For instance, we can’t charge for our product. 
Please understand that. We provide a free product to listeners 
across United States; hundreds of millions of people. And we do 
this in marketing and what’s also, was brought up on the adver- 
tising, but there is also promotion. And that is if you want 

Mr. CiCiLLlNE. Oh, no. I understand that. But my question is: I 
recognize your argument that it has promotional value, but why is 
it not in the context of a free market, an exchange between the art- 
ist and you, as the broadcaster, to say this has some value for pro- 
motion so this is what I want to charge as an artist, this is the 
value it has to you because it helps to generate revenue for your 
company. Why will not the result of that be some fair price where 
the artist is compensated and you make money? 

Mr. Frear. Well I think that 

Mr. Coble. The gentleman’s time has expired. You’ll be very 
brief in your response, Mr. Christian. 

Mr. Christian. All right. So one response will be glad to deal 
with you directly on that, if I could, at some point. 

Mr. CiciLLiNE. Of course. 

Thank you, Mr. Chairman. I yield back. 

Mr. Coble. I thank the gentleman. 

The gentle lady from Texas, Ms. Sheila Jackson Lee. 

Ms. Jackson Lee. Chairman, thank you so very much for this 
hearing and I am excited to see so many of you that I have worked 
with. I almost feel like calling the roll. 

Ms. Cash, thank you for the music I enjoy of your dad and I am 
sure of your entire family. Thank you so very much. 

It is good to see Mr. Sherman. 

It is good to see Mr. Warfield; we worked together before. Mr. 
Van Arman, Mr. Christian. 

And Mr. Paul Williams and I could be considered brother and 
sister, we have seen each other so much and appreciated your 
work. Thank you so very much for what you do for children in 
teaching children about music. 

Chris Harrison, Mr. Huppe, I believe the name is, or did I add 
a “P” on it that I should not have? 

Mr. Huppe. That is perfect. 

Ms. Jackson Lee. Thank you, sir. 

And Mr. Frear, thank you so very much. 

Let me also just put on the record that I hope that this Com- 
mittee, if it is appropriate, will have a hearing on the DIRECTV/ 
AT&T merger just for the fact that content is included in that as 
well. 
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To the witnesses here, my delay was provoked by the fact that 
this is a year anniversary of the Shelby case, United States Su- 
preme Court case that, in my opinion, dismantled the voting rights 
of this country. And there is a hearing going on in the United 
States Senate that is very important. And I would almost say that 
many of the artists that you represent, performers, benefitted on 
their opportunities to vote because of the Voting Rights Act. So I 
apologize for my delay in coming to the meeting. But this is no less 
an important hearing. One of the reasons why I dashed in here to 
be here. 

We have gone through this before and I think I have made clear 
that I think that we have an issue that should draw the interest 
of all in the recognition of the talent of the artists but also to un- 
derstand, I have tried to take some time to understand the work- 
ings of radio and the expense that they incur. And so, I am pre- 
pared to be in this fight for a way forward. And I will pose my 
questions in that context. 

So I would ask both Mr. Warfield and the representative from 
Pandora, first of all, does the XM deal sound attractive in its con- 
struct for the pre-1972 artist, the pay structure? And I will just say 
this: In the early morning hours of coming here and listening to 
radio, I heard that Diana Ross think she has got some music pre- 
1972, was going to be at one of our venues here in this area and 
apparently they said something about a national tour. And appar- 
ently they felt very confident that there would be standing room 
only. These artists are attractive, they are still bringing in crowds, 
we still love their music as we will do in years to come for those 
who are now. So Mr. Warfield, if you would, I would appreciate it. 

Mr. Warfield. As representative of the NAB, we have not taken 
a position on the pre-1972. What I would say is that our members, 
if they are participating, and I would probably argue that most of 
them are paying those fees in the digital arena, they are not look- 
ing for ways to avoid that. You know, we have some concerns of 
whether or not there may be some unintended consequences as a 
result of it. So we are sort of studying that issue, but we are not 
taking a position to oppose the bill. 

Ms. Jackson Lee. Great. And would you continue to study it for 
me, because I think your insight is going to be very important to 
a lot of Members? 

Mr. Warfield. Yes, ma’am. 

Ms. Jackson Lee. So I would encourage you to do that. 

Mr. Harrison? 

Mr. Harrison. If Congress decides that protection for pre-72 is 
an issue that needs to be resolved, we would support the position 
of the U.S. Copyright Office which suggested a full federalization 
so that not only do consumers get the benefits of the copyright law, 
for example, the right of fair use, but artists will also potentially 
get their right to terminate their transfers under Section 3. 

Ms. Jackson Lee. You just opened a door with respect to how 
we construct what may be most effective. So in the time that I 
have, if we approach this from a comprehensive perspective, I 
would like to have anyone who will press their button and tell us 
what do want in the comprehensive approach that will pass the 
House, pass the Senate and get signed by the President, which is 
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what I want to see happen and not go another decade without a 
response that I think is so very important. 

I don’t know who wants to start. I am looking at Mr. Williams. 
What would he good if we just looked at the whole picture, said we 
want to answer everyone’s concern, what would he good to have in 
that comprehensive bill? 

Mr. Williams. Well I think, first of all, we have to work to- 
gether. I mean, we create a product which you all deliver and we 
are eternally grateful for that. 

Incidentally, thank you for your service. What you did this morn- 
ing was incredibly important, as well. 

You know, I am 73 years old. We operate under a consent decree 
that is about a year younger than me. And while almost everything 
on this 73 year-old body works pretty good, there are parts of that 
consent decree that need to be dealt with. They just simply don’t 
work anymore. We have no right of refusal. We have no right of 
refusal so somebody can begin using our music immediately before 
they have even told us how they are going to use the music. You 
know, to prepare, you know, an appropriate bill for, you know, this 
is what your rate is going to be. We need information. 

People begin using our music before we even have that informa- 
tion. So the consent decree has certain elements that can be 
changed. For your support in our efforts at the DOJ are going to 
be incredibly important. We need a faster and a cheaper rate-set- 
ting process. To go to rate court costs millions and millions of our 
members money. And arbitration would be so much similar. It 
would be a huge part of that. 

You know, to allow our members, you know, right now we are 
existing under an all-in or all-out rule that has been imposed upon 
us so that the major publishers who want to be able to go directly 
and license certain rights separate and it is a right I believe they 
should have, are not allowed to have that. 

Mr. Coble. The gentle lady’s time has expired. 

Mr. Jackson Lee. Well let me just say, Mr. Chairman, thank 
you for your indulgence. And I am ready for all of us to come to- 
gether and craft a portion of what Mr. Williams said. And I know 
others did not get a chance to answer my question. I would appre- 
ciate it if I could hear some of the comments in writing back to the 
Committee so that we could work on in the way that Mr. Williams 
has already laid out. 

I thank the gentlemen, the Chairman and the Ranking Member, 
and I yield back. 

Mr. Coble. You are indeed welcome. 

I want to thank the panelists and those in the audience who 
have been here now for almost 3 hours. By the way, the room must 
be cleared by 2 o’clock because of a scheduled hearing but today’s 
hearing has been concluded. Thanks to all for attending. 

Without objection all Members will have 5 legislative days to 
submit additional written questions for the witnesses and all addi- 
tional materials for the record. 

The hearing stands adjourned. 

[Whereupon, at 12:51 p.m., the Subcommittee was adjourned.] 
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i. introduction and Overview 

As an economist who has studied and prepared expert reports on musical works 
performance rights for more than a decade, I have been asked by Mr. Hoyt of the 
Television Music License Committee to comment on Congressman Marino's 
question on the difference between fair market value and the free market. 1 have 
done so in the context of the ASCAP and BMl Consent Decrees and the recent 
actions of SESAC, all of which i have studied in order to prepare expert reports 
as part of litigation involving these organizations, 

II. The ASCAP and BMl Consent Decrees foster desirable 
markets outcomes and are not an artificial constraint on 
"free markets" 

Going back to Adam Smith, economists have understood that under certain 
circumstances competitive markets yield desirable outcomes in terms of maximizing 
the satisfaction of society's wants and needs at lowest cost, as if guided by an 
"invisible hand." The idea of "free markets" — markets where prices and market 
choices are determined by market participants without direct government 
oversight — is closely related to the invisible hand and the desirability of competitive 
market outcomes. 
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But there are market conditions — generally described as "market failures” — under 
which the invisible hand fails. Such market failures include, for example, monopoly 
and imperfect information. In these circumstances, unregulated free markets will 
not produce desirable outcomes. 

What this means in practice is that we need a more subtle concept of "free markets.” 
To be useful, "free markets" should be taken to mean markets with appropriate legal 
rules so that they perform efficiently rather than some notion of markets with no 
government involvement of any kind. 

As an example, we generally think of the stock market as a "free market,” but in fact 
this does not mean that government plays no role. We prohibit insider trading, 
because such trading would actually distort the market outcomes away from the 
desirable competitive norm. You could in some sense argue that it would be more of 
a "free market” if we eliminated restrictions on insider trading, but doing so would 
degrade rather than improve its performance. 

Similarly, we might think of the wheat market as a "free market,” but we have 
regulations designed to prevent traders from "cornering the market” in a given 
commodity, because accumulating a monopoly position would interfere with the 
desired competitive outcome. You could in some sense argue that it would be more 
of a "free market" if we eliminated restrictions on cornering the market, but doing 
so would degrade rather than improve its performance. 

In the market for public performances of musical works, as described below, the 
widespread dependence on "blanket licenses" creates a market failure. In effect, 
ASCAP, BMI and SESAC are able to corner the market on the licensing of the 
performances of their affiliates' musical works. In the absence of some kind of 
government constraint, local television broadcasters have no choice but to accept 
whatever price they demand for the needed performance rights. The Consent 
Decrees limit this monopoly power, and hence make the markets behave more like 
the desired competitive norm. 

lil. The Consent Decrees represent appropriate application of 
antitrust principles to the music licensing market 

The ASCAP and BMI Consent Decrees are not the result of copyright law; they exist 
because performance rights are licensed in a way that would otherwise be illegal 
under the antitrust laws. 

Copyright gives creators a monopoly over their own works; rightsholders licensing 
their works individually have the right to charge whatever they choose, and would 
not be subject to any restriction on their licensing practices or prices. There is no 
legal or regulatory restriction on the right of any individual composer to operate in 
this manner today. 
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Composers and music publishers have chosen, however, to organize themselves into 
Performing Rights Organizations or "PROs.” The PROs (ASCAP, BMI and SESAC} 
offer local television broadcasters (and other licensees) "blanket” licenses that 
convey to local television broadcasters the right of public performance to the works 
of thousands of individual composers at a single price. We would not allow wheat 
farmers or law firms to band together and offer access to their products only on a 
package basis at a fixed price, because we expect that if they did so they would insist 
on higher prices than each could get on their own. 

It might seem that this logic does not apply to music performance rights, because 
music creators "already have” a monopoly granted by copyright. But the copyright 
monopoly covers only a creator’s own works; it does not convey the right to 
monopolize the combined works of many creators. In some contexts, program 
producers might feel that they have to have a specific work or a specific composer, 
in which case competition from other composers would be irrelevant. But in many 
cases, such as the choice of background or theme music for a television series, there 
might be many different works and many different composers that would do. We 
would expect in those circumstances that composers would compete with each 
other to have their music used and performed. This competition would determine 
the royalty rates for use of the music. Bundling thousands of composers and 
thousands of works together in a blanket license eliminates that potential 
competition. 

The ASCAP and BMI Consent Decrees came about because the Antitrust Division of 
the Department of Justice ("DOJ”) challenged this collusive behavior. The logic of 
the decrees is that appropriate restrictions on the behavior of the PROs can allow 
them to engage in collusive pricing while mitigating the anticompetitive 
consequences that would otherwise flow from such behavior. 

The nature of the restrictions imposed by the Consent Decrees is directly tied to this 
function, that is, the restrictions control or mitigate the abiiity that the PROs would 
otherwise have, by virtue of coiiusive pricing, to elevate licensing royalties above 
the levei that wouid resuit from competition among different music rightshoiders. 
Specifically: 

1. ASCAP and BMI must grant a license to anyone who requests one — 
because restricting access to the collective product is the mechanism by 
which a cartel elevates the price. 

2. If ASCAP or BMI cannot reach agreement with a licensee on the royalty 
rate, that royalty is determined by a neutral party (the "Rate Court") — 
because otherwise the PROs’ control of the repertory of thousands of 
composers would allow them to insist on royalty rates far in excess of 
what those composers could individually negotiate. 
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3. ASCAP and BMI are prohibited from restricting their affiliated 
rightsholders' ability to negotiate individually to license their works — in 
order to mitigate their collusive market power by allowing for the 
possibility of competition along side the collective licensing. 

4. ASCAP and BMI are required to offer licensees "genuine alternatives” to 
the blanket license, and to allow licensees to adjust to some limited extent 
their blanket license fees to reflect works for which they have secured 
performance rights directly from the rightsholders — again In order to 
mitigate the collusive market power of blanket licensing by allowing 
competing mechanisms to operate in parallel with the collective blanket 
license. 

Not surprisingly, ASCAP and BMI would prefer to operate without these restrictions. 
But from a public policy perspective, the predicate for a performance-royalty- 
licensing regime without these restrictions should be independent licensing by 
distinct copyright owners, subject to action under the antitrust laws if they attempt 
jointly to set the price for portfolios of works from multiple distinct rightsholders. If, 
on the other hand, the rightsholders wish to continue to price performance rights 
jointly through blanket licenses, then the above restrictions are entirely appropriate 
to mitigate the market distortions of unrestricted collusion. 

iV. Reasonable royalties for licensing of music performance 
rights 

As noted above, part of the compromise inherent in the Consent Decrees is that 
ASCAP and BMI are permitted to engage in collusion, but given the likely effect of 
such collusion on royalty levels, royalties are set by the Rate Courts if the parties 
cannot agree. To fulfil this role, the Rate Court is charged with setting "reasonable" 
royalties, and has tied "reasonable" in this context to the rate that would prevail in a 
competitive market. United States v. ASCAP (In Re Applications of RealNetworks, Inc. 
and Yahoo! Inc.], 627 F.3d 64, 76 (2d Cir. 2010] (“fundamental to the concept of 
'reasonableness' is a determination of what an applicant would pay in a competitive 
market.”]; United States v. ASCAP (In Re Application of Buffalo Broad. Co,), No. 13-95 
(WCC), 1993 WL 60687, *16 (S.D.N.Y. Mar. 1, 1993) (“[T]he rate court must concern 
itself principally with defining a rate ... that approximates the rates that would be 
set in a competitive market.”]. 

Written and oral testimony before the subcommittee has introduced other 
conceptions of the level at which royalties should be set, including "free market,” 

"fair market,” and the "willing buyer/willing seller” test. It is useful to consider 
what these words might mean and how they relate to each other. 

Obviously, sellers like high prices and buyers like low prices. From a public policy 
perspective, there is no reason to seek either higher or lower prices, perse. What 
we can say is that prices approximating those that would occur under competition 
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are economically efficient, meaning that they allow society’s overall wants and 
needs to be satisfied at the lowest possible cost Thus, in the absence of some other 
market-specific argument in favor of high or low prices, public policy should seek to 
approximate competitive prices. 

"Free market” prices: As discussed above, the "free market" price level can be 
interpreted as the level that would obtain in a competitive market free of market 
failures. In this sense, it means essentially the same thing as the competitive market 
price level, which is the level that the Rate Court seeks. If, on the contrary, "free 
market" price level is taken to mean the level that would prevail if PROs were not 
subject to the antitrust laws, then this means prices elevated over the competitive 
level by monopoly power. There is no reason why public policy should seek this 
outcome. 

The "willing buyer/willing seller" test: The problem with this test is that, without 
further elaboration, it does not actually provide much guidance for price setting. In 
particular, it does not preclude undesirable monopoly pricing, because monopolists 
are willing sellers, and buyers who have no choice but to pay the monopoly price if 
they want the monopolized good are, in a sense, willing buyers. 

Consider, for example, when OPEC started to operate as an effective cartel in 1972 
and raised the price of oil from $2-$3/barrel to $12/barrel. Lots of people 
continued to buy the oil. They didn't like the new price, but they were still "willing" 
buyers, given their lack of alternatives, and OPEC was certainly quite willing to sell. 
Thus the $12 price seems clearly to meet the willing buyer/willing seller test. But it 
seems equally clear that it was not the competitive price. Should a Court or other 
fact finder wishing to determine a reasonable price for oil at that time have accepted 
$12 as "reasonable” because it met the "willing buyer/willing seller" test? If so, then 
"reasonable” ends up placing no restriction on the exercise of monopoly power. 

Thus, if the purpose of the Rate Court is to try to ensure approximation of 
competitive prices for collective licenses, the willing buyer/willing seller test is not 
adequate. What we want are prices that approximate the competitive level. The 
willing buyer/willing seller test does not ensure this outcome because it also allows 
for monopoly prices. 

"Fair market" value; In some contexts, prices subject to negotiation or arbitration 
are set according to a standard of "fair market" value. It is not clear that this concept 
is helpful in the current context. Typically, when someone argues that a given price 
is below (or above) "fair market" value, what they mean is that they can identify 
some situation that they believe is analogous in which the analogous price is below 
(or above) the given price. Now, if the allegedly analogous situation is indeed 
analogous, and if the observed situation is reasonably competitive, then this would 
be useful evidence regarding the competitive price. But if the analogous situation is 
not one in which the price is determined competitively, it should not be the basis for 
determination of the reasonable royalty level. Hence, like the willing buyer/willing 
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seller test, there may be situations in which "fair market” royalties and "competitive 
market" royalties are the same, but in those situations where they are not, the "fair 
market” standard is not a valid basis for determining the reasonable rate. 

V. Actual experience with music royalties confirms that 

collective licensing elevates prices above the competitive 

level 

We have two kinds of evidence that confirm the elevating effect of collective 
licensing on music royalties. The first is that in circumstances where licensees have 
been able to utilize direct [non-collective) licensing on a significant scale in a 
reasonably competitive marketplace in which individual rightsholders were 
competing against each other on the basis of price to have their works performed, 
the resulting prices have been well below the rates of collective licenses. The 
second is that the third PRO, SESAC, which is not subject to a Consent Decree, has 
demonstrated its ability and willingness to rapidly and significantly increase its 
royalty rates in the absence of any corresponding increase in value to licensees. 

DMX provides packages of recorded music that retail stores and other businesses 
play in the "background" in their establishments. As such, DMX is in the somewhat 
unusual position of controlling which music is "performed" by its service and which 
is not. While historically the rights to these public performances were conveyed by 
a blanket license, in 2006 DMX embarked on a campaign to secure public 
performance rights directly from individual music publishers ("direct licenses"), 
with the explicit intention of using these directly acquired rights in place of blanket 
license rates. Over a period of 5 years, DMX was able to secure hundreds of direct 
licenses from music publishers - both small and large - whose catalogs collectively 
accounted for upwards of 30% of the musical works performed by DMX. These 
transactions occurred in a marketplace in which the rightsholders themselves, and 
not a licensing collective, decided whether or not the compensation offered by DMX 
for the right to publicly perform their music was reasonable. One consideration on 
the part of these rightsholders in evaluating DMX's request for a direct license was 
the likelihood that DMX would favor directly-licensed titles in constructing its 
playlists, meaning that rightsholders who agreed to a lower royalty rate would likely 
see a larger share of DMX plays and hence receive a larger share of royalty 
payments. This ability of individual rightsholders to compete with each other on the 
basis of price to have their works performed on the DMX service is the essence of 
competition. 

With the injection of actual competition into the marketplace for performance rights, 
the license fees paid by DMX declined dramatically. The license fees that DMX 
secured in direct negotiations were well below those that ASCAP and BMl had 
historically secured from the background music industry, and were well below 
those that ASCAP and BMl were asking of DMX. This licensing experience of DMX 
provides an example of a competitive market for music performance royalties at 
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work, and demonstrates that in this context such competition produces royalty 
rates much lower than those produced by collective licensing. There is no way to 
know precisely how this experience would translate to other performance royalty 
licensing contexts, but it is at least suggestive that the economic prediction that 
collective licensing elevates royalties is correct and is quantitatively significant. 

At the opposite end of the spectrum is the recent experience of local television 
stations (and others) in their dealings with SESAC, the one United States PRO that is 
not subject to a consent decree. Despite the fact that it is far smaller than both 
ASCAP and BMl, SESAC has been able to amass, through collective licensing, 
substantial monopoly power. With this monopoly power, SESAC, beginning in late 
2007, demanded from local stations across-the-board fee increases that were 
entirely divorced from normal market forces. The data showed SESAC music use by 
local television stations declining, and the industry (and the economy generally) 
was In the throes of the "Great Recession.” Nevertheless, the stations felt that they 
had no alternative but to take a SESAC blanket license; indeed some stations were 
informed by SESAC that it was withdrawing interim authorization for performance 
of its music and therefore the station would be subject to copyright infringement 
claims if it did not agree to the license terms demanded. Eventually, all stations 
gave in to SESAC's demands. This ability to dramatically raise one's price without 
suffering any loss in business is a hallmark of monopoly power. 

VL The ASCAP and BM! Rate Courts are reasonably flexible and 
appropriate mechanisms for the task of ensuring 
reasonable music performance royalties 

The foregoing discussion shows that the problem the Consent Decrees are designed 
to solve is a real one. It is nonetheless fair to ask whether or not the decrees 
constitute a reasonable solution to this problem. Some testimony before the 
subcommittee has portrayed the Consent Decrees and the Rate Courts as obsolete 
and/or heavy-handed regulatory mechanisms. These are misleading 
characterizations. 

While it is true that the Consent Decrees themselves have been around for a while, 
they have been continuously adapted to changing circumstances. There is no 
evidence that the Decrees or the Rate Courts have been resistant to implementing 
change as needed. In particular: 

1. The Consent Decrees themselves have been amended on numerous occasions, 
most recently in 1994 for BMI and 2001 for ASCAP. Broadcast Music, Inc, v. 
DMXInc., 683 F.3d 32, 36 (2d Cir. 2012). 

2. The Rate Courts have continuously adapted the rules and implementation for 
music licensing, including significant modifications to the per-program 
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license, and more recently the development of the Adjustable-Fee Blanket 
License 

3. The Department of Justice has announced its own inquiry into the question of 
whether any modifications are necessary, and public comment on that 
inquiry is currently open. See Antitrust Division Opens Review of ASCAP and 
BMI Consent Decrees, at http://www.justice.gov/atr/cases/ascap-bmi- 
decree-review.html. 

While the advent of digital technologies and the growth of the Internet change the 
nature of music performances requiring licensing, they do not change the 
underlying reality that collective pricing for thousands of compositions creates 
monopoly power that is not present in the individual composers' copyrights. Hence 
while updating of the Consent Decrees maybe appropriate, there is no analytically 
valid basis to suggest that these new technologies undermine the need for the 
oversight the Consent Decrees provide. 

Another issue raised by some commenters is that the DO) has a general presumption 
that antitrust consent decrees should "sunset” after some period of time. There are, 
however, good reasons why the general presumption that antitrust consent decrees 
should "sunset” after some time does not apply here. 

First, most antitrust enforcement actions emerge out of a particular set of market 
conditions at a point in time. In most markets, companies that manage to establish 
some kind of monopoly position can be expected to be unable to sustain any such 
dominance if prohibited from engaging in anticompetitive behavior for some period 
of time. But the market power associated with the collective pricing by the PROs is 
fundamentally different. It is not the result of a narrow or temporary set of 
circumstances— it is inherent in the licensing structure they have chosen to 
establish. 

Second, the general presumption that consent decrees should be of finite duration in 
no way implies that when a consent decree ends the firms involved are 
subsequently somehow exempt from the antitrust laws. But BMI and ASCAP do not 
seem to be proposing ending their practice of collective licensing. What they 
apparently seek is weakening or removal of the Consent Decree restrictions, while 
they would continue to be permitted to license collectively. The analogy to such a 
proposal is not "sunsetting" of a narrow consent decree, it is broad exemption from 
the antitrust laws that apply to everyone else. 

Finally, some commenters have emphasized that the Rate Courts are expensive and 
time-consuming and implied that they are therefore an outmoded example of 
heavy-handed regulation. While it is true that Rate Court is time-consuming and 
expensive when it is invoked, it is only a very small number of cases in which it is 
needed. Year in and year out, ASCAP and BMI have thousands of licensees and 
license agreements. Only a handful of these agreements are handled by Rate Court 
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in any given year. For the rest, Rate Court provides a "backstop” that mitigates the 
monopoly pricing that collective licensing would otherwise generate, but it does so 
without actually being used. Thus, the time and expense of the small number of 
Rate Court cases that are actually needed is more than balanced by the benefit 
created in all licensing negotiations by its mere existence in the background. Rate 
Court therefore represents a reasonable solution to the problem of permitting 
collective licensing without generating monopoly royalty rates. 

V!l. A more competitive framework for music licensing 
royalties could be developed 

At least in principle, one could imagine a different overall approach to the licensing 
of music performance rights for local television broadcasting. Instead of being paid 
after the fact for local television performances, music creators could negotiate with 
the producers of television programs to provide the subsequent right of public 
performance ["source licenses"}. Within this framework, creators would receive 
additional compensation when programs are created to compensate them for the 
subsequent public performance of their works. The cost of this compensation 
would then be priced Into the programs. 

This approach has the advantage that the compensation for the right of public 
performance is determined at the time that the producer is deciding what music to 
use, so that the competitive market can operate freely to determine the 
compensation levels. This approach does have different risk-sharing and 
transactions cost properties than the more widespread after-the-fact licensing. How 
those risks and costs would be borne would be determined by market forces. 

In a world in which all local television broadcasters have blanket licenses, and all 
composers share in royalties set collectively, there is tremendous inertia that 
operates against such source licensing developing. Nonetheless, the BMl and ASCAP 
Rate Courts have been working with the PROs and the licensees to develop the per- 
program license, and to develop the Adjustable-Fee Blanket License, so as to permit 
maximum development of alternative licensing pathways in conjunction with the 
blanket license. The evolution of these competitive market mechanisms offers the 
best hope for eventually reducing the need for Rate Court oversight to ensure that 
the PROs are not able to exercise monopoly power in the pricing of blanket licenses. 
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Subcommittee on Courts, Intellectual Property and the Internet 
June 25, 2014 


Introduction 


SESAC is deeply concerned that music licensing royalties have not kept pace with the 
increased consumption of music, particularly with respect to digital uses, and greatly 
appreciates the opportunity to provide input as Congress considers music licensing reform. It is 
of paramount importance that any reform ensures that songwriters and music publishers are 
properly compensated. SESAC also endorses the view, espoused by Congressman Marino in 
particular, that the best legislative solution will emerge from marketplace consensus, and it 
pledges to work closely with other stakeholders towards achieving this goal. 

SESAC is a performing rights organization (a "PRO") that services both the creators and 
users of non-dramatic musical works by issuing public performance licenses, collecting fees for 
those licenses, and distributing resulting royalties to its affiliated songwriters, composers, and 
music publishers. It is the second oldest of the three domestic PROs recognized under the 
Copyright Act (together with ASCAP and BMI), the smallest of the PROS, and the only for-profit 
PRO. 


SESAC is also the fasting growing PRO, growing exponentially while serving as a constant 
source of innovation in such areas as state-of-the-art performance monitoring for its affiliates. 

It licenses public performance rights in hundreds of thousands of songs on behalf of its 
affiliated songwriters, composers, and music publishers. 

Value of Performing Rights Organizations and Blanket Licensing 

The value of PROs and blanket licensing is a broad area of consensus among music user 
and copyright licensor stakeholders. 

Together, the PROS represent the performing rights of millions of musical works created 
and owned by thousands of songwriters and publishers. The PROs also service many thousands 
of music users by providing licenses that authorize those users to perform the music to enhance 
their transmitted programming, business establishments, or websites. These benefits are most 
often realized through blanket licensing, which permits a music user to perform any of the 
works in a PRO'S repertory as often as it wishes during a given period of time for a fixed fee. 


Blanket licensing is an efficient, convenient and inexpensive licensing paradigm for the 
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increasing numbers of businesses who wish to exploit music for commercial gain. Blanket 
licensing also provides an efficient way for music users to easily license high-volume uses. The 
desirability and efficiency of blanket licensing will only increase as streaming models requiring 
the performance of millions of copyrighted works become more prominent, 

"Free Market" v. "Fair Market" 


SESAC believes strongly that allowing licensing of musical works in the free market will 
significantly improve the music licensing system. The term "free market" is an objective term 
that refers to a marketplace for the provision of goods or services - in this case, the 
authorization to use copyrighted works protected by exclusive rights under 17 U.S.C. 106- 
between a willing buyer and a willing seller. 

In contrast, the term "fair market" often has little objective value. A fair market is in the 
eye of the beholder. As evidenced by the hearings, the stakeholders' views on the current 
music licensing marketplace support this definition quite well: a music licensing transaction can 
often result in diametrically opposed views by the parties as to whether that transaction took 
place in a fair market, and music users and copyright owners have each expressed both views 
depending on the context and submarket. 

Free Market Approach to Music Royalties 

Licensing of musical compositions in the free market best serves copyright owners, 
music users, and the public. The free market has allowed SESAC to be flexible in licensing new 
business models while also pursuing innovative approaches to serve copyright owners and 
music users alike. As new distribution and performance delivery systems for music arise, the 
free market reacts to develop models to effectively and efficiently license those uses. 

For example, in response to the large amount of user-generated content being uploaded 
to YouTube each day, much of which contains music not owned by the uploader, the micro- 
synchronization or "micro-sync” model was created by the private sector. Companies such as 
SESAC corporate affiliate Rumbleflsh, Inc. offer affordable licenses for the synchronization of 
music with video for small, non-commercial (i.e., micro) uses such as on YouTube. Rumblefish, 
which has amassed a song library of 2,5 million tracks, licenses music for 65 million videos 
online and is adding 80,000 a day. 

SESAC feels that, as the landscape continues to shift, the free marketplace will be the 
key to technological and other innovations necessary to maintain efficiency and cost 
effectiveness in music licensing. SESAC has been and remains committed to the use of 
technology to drive innovation in the music distribution and licensing markets. For example, 
SESAC was the first performing rights organization to fully integrate fingerprinting technology 
into its music use tracking and distribution systems, building on the efficiencies of cutting-edge 
technology to further expedite payments to rights holders. 
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Rational Relation between Musical Composition and Sound Recording Royalties 

The royalty paid for each use of a musical composition embodied in a sound recording 
should be rationally related to the royalty paid for the sound recording itself. Synchronization 
licensing - the incorporation of music into a movie, television show, commercial, or other 
audiovisual medium - is the only significant form of music licensing that takes place entirely in 
the free market. Generally, musical composition copyright owners and sound recording 
copyright owners are equally compensated in synchronization licensing transactions. 

In contrast, there is a dramatic rate disparity between the compensation paid for the 
public performance of a musical work versus the public performance of a sound recording . For 
example, online radio service Pandora, as evidenced by its Fiscal Year 2013 Annual Report, paid 
93% of its royalties to SoundExchange for the right to publicly perform sound recordings, while 
only paying the remaining 7% of its royalties for the right to publicly perform the underlying 
musical works. In other words, for every dollar that Pandora pays to record labels and artists 
through SoundExchange, it only pays 7.5 cents to songwriters, composers and publishers. 

SESAC strongly believes that this disparity should be addressed expeditiously, and 
supports the approach taken in the Songwriter Equity Act of 2014 ("SEA"), namely that Section 
114(i) of the Copyright Act be amended to allow the ASCAP and BMI rate courts to consider the 
rates paid by music users for the digital performance of the corresponding sound recordings, 
both in the free market and pursuant to the Copyright Royalty Board’s "willing buyer/willing 
seller" ratesetting standard, which is designed to mimic the free market. 

By modifying Section 114(1) to permit the rate courts to include in their consideration 
these "willing buyer/willing seller" royalty rates paid for sound recording performances. 
Congress would afford the rate courts the ability to determine the rates for the public 
performance of musical works based on a more complete examination of marketplace factors. 

Conclusion 


In conclusion, SESAC would like to thank the Chairman and distinguished members of 
the Subcommittee for the opportunity to provide input in this legislative process of crucial 
importance to music creators, music users, and, most importantly, the public. We look forward 
to working with the Members of the Committee on legislation that ensures that all songwriters 
and publishers receive fair and equitable compensation. 
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Testimony of 

Public Knowledge, the Consumer Federation of America, 
and the Electronic Frontier F oundation 

Before the 

US. House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition, and the Internet 
Hearing On: Music Licensing Under Title 17 Part Two 
June 25, 2014 


Dear Chairman Goodlatte, Ranking Member Conyers, and members of the committee: 

It is a privilege to submit the following testimony for the record in this hearing on current 
music licensing issues. 

Public Knowledge (PK) is a non-profit organization that advocates for the public's access 
to knowledge and open communications platforms. The Consumer Federation of America (CFA) 
is an association of non-profit consumer organizations that was established in 1 968 to advance 
the consumer interest through research, advocacy, and education. Today, nearly 300 of these 
groups participate in the federation, set policy in the annual consumer assembly and govern it 
through their representatives on the organization’s Board of Directors. The Electronic Frontier 
Foundation (EFF) is a nonprofit civil liberties organization working to protect consumer 
interests, innovation, and free expression in the digital world. 

The legal provisions that shape our music licensing system should encourage a 
competitive, innovative market of music platforms and services that are accountable to music 
fans and musicians. This requires a set of well-developed structures that promote efficient 
licensing practices that minimize costs for everyone while promoting competition between 
intermediaries like record labels, publishers, collective licensing organizations, and distribution 
services. It has been said that companies operating in the music industry today must navigate a 
labyrinth of music licensing to be successful. PK, CFA, and EFF ask Congress to support 
policies that will simplify and strengthen music licensing mechanisms to promote the 
development of new competitive services while providing reasonable compensation for artists. 
The music licensing structures shaped or encouraged by copyright law should promote the 
creation of new music and increase the public’s access to that music. 

Online music services help musicians and their fans alike by giving listeners avenues to 
conveniently and legally access music. They can also give musicians new tools to create and 
distribute music, giving musicians the choice of forgoing traditional intermediaries to retain 
copyright ownership, collect a greater percentage of royalties, or simply maintain more control 
over their own careers. But if copyright law and licensing structures give traditional 
intermediaries the leverage to demand equity, enormous advances, or royalties disproportionate 
to their share of the marketplace, new online services will be beholden to the largest corporate 
rightsholders and will only become atool for further entrenching the inequities in today’s music 
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industry. This would only lead to fewer new tools to empower musicians and less competitive 
and innovative options for the public trying to legally access music. 

The recent decision in the rate court dispute between Pandora and ASCAP is an 
important case study in how market concentration among rightsholders gives large incumbents 
the incentive and ability to harm consumers and independent musicians. The court’s ruling 
rejected the notion that Internet radio should be treated differently from traditional radio under 
antitrust law. The ruling highlighted telling evidence of the publishers’ willingness and ability to 
exert market power. The court found that Sony/ATV Music Publishing (Sony) and Universal 
Music Publishing Group (UMPG) “each exercised their considerable market power to extract 
supra-competitive prices” and further, that “[bjecause their interests were aligned against 
Pandora, and they coordinated their activities with respect to Pandora, the very considerable 
market power that each of them holds individually was magnified.” In addition, the court noted 
that Sony and UMPG attempted to withdraw selective rights from ASCAP despite the fact that 
“[sjongwriters, and at least some independent music publishers, were concerned about the 
damage that might be wrought” with regard to transparency, payment disputes with publishers, 
and overall problems of consolidation in the industry. 

This recent court decision is an important reminder that a legal framework that is 
sensitive to market power and protects principles like reasonable nondiscriminatory rates and 
transparency remains critical to a successful music marketplace. The consent decrees currently in 
force with the two largest performing rights organizations, ASCAP and BMl, remain necessary 
to achieve the efficiencies of collective licensing while preventing abuses of market power. 
Similarly, Congress should preserve statutory licensing options for a variety of online music 
services, to ensure a competitive and level playing field for music services and rightsholders of 
all sizes. At the end of the day. Congress must promote reasonable and efficient music licensing 
mechanisms to ensure the sustainability of innovative new services that benefit musicians and 
their fans alike. 

We include the attached comments of Public Knowledge and the Consumer Federation of 
America for the record, which explain in further detail why the major publishers and major labels 
hold a concerning level of market power and why reasonable licensing mechanisms are 
necessary to ensure a competitive marketplace. 


Jodie Griffin 
Senior Staff Attorney 
Public Knowledge 

Mark Cooper 
Research Director 

Consumer Federation of the America 

Mitch Stoltz 
Staff Attorney 

Electronic Frontier Foundation 
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Appendix A 

Jodie Griffin, Comments of Public Knowledge and the Consumer Federation of America, 
Copyright Office Docket No. 20 1 4-03 (May 23, 2014), 

https://www.publicknowledge.org/assets/uploads/blog/14.05.23_PKCFAComments.pdf 


Appendix B 

Mark Cooper, Comments of the Consumer Federation of America and Public Knowledge on 
Music Licensing Study, Copyright Office Docket No. 2014-03 (May 23, 2014), 
http://www.copyright.gov/docs/musiclicensingstudy/comments/Docket2014_3/Consumer_Feder 
ation_ot^Amercia_Public_KnowIedge_MLS_20l4.pdf. 


Appendix C 

Jodie Griffin, Rewind, Reclaim: Copyright Termination in the Music Business, PKthtnks (Mar. 
2014), https://www.publicknowledge.org/documents/rewind-reelaim. 



427 


Testimony of 
Future of Music Coalition 
On 

“Music Licensing Under Title 17, Part Two” 

Hearing 

House Subcommittee on Courts, Intellectual 
Property and the Internet 


June 25, 2014 



428 


Testimony of Future of Music Coaiition 


June 25,2014 


Chairman Coble, Vice-Chairman Marino and members of the committee, it is a privilege 
to submit the following testimony for the record in this important hearing on music 
licensing. 

Future of Music Coalition (FMC) is a national nonprofit education, research and 
advocacy organization for musicians. For thirteen years, we have observed changes to 
traditional industry business models, informing artists about what these developments 
could mean for artists’ ability to reach audiences and be compensated for their work. 

FMC supports artists having a choice in how they exploit their copyrights, as well as their 
ability to take advantage of the innovations that help them reach potential audiences. We 
are cautiously optimistic that the ongoing review of current copyright law will result in 
recommendations for updating the Copyright Act that serve the interest of creators. To 
this end, we will outline criterion that we see as necessary for improving conditions for 
creators within the context of Title 17 of the Copyright Act, 

As we have described in previous written testimony before this committee, ongoing 
technological shifts have reshaped how music artists and rightsholders create music and 
bring that music to fans. Though it is true that the larger industry players were not able 
(or willing) to respond to the digital disruption at its onset, nearly every participant in 
today’s music marketplace are utilizing existing and emerging technologies to realize 
their goals. Even the major media conglomerates have pivoted to a place where the 
majority of their business is digital. Independent labels and publishers are servicing 
music users — such as digital services, and ultimately, fans — on an impressive array of 
platforms. Individual artists now have the ability to publish and perform music to a global 
audience with the click of a mouse or swipe of a screen. Yet despite the many exciting 
transformations within our sector, there remain numerous frustrations that limit the kind 
of growth that would encourage further investment in music and those who create it. In 
this testimony, we will describe existing tensions and remark on the basic values that 
must inform any attempt at reform. 
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Music Licensing, Broadly 

FMC has weighed in on the state current music licensing with high degree of specificity, 
most recently in the form of comments to the Copyright Office in their Music Licensing 
Study.* We are also participants in roundtable conversations about potential ways 
forward, which will hopefully inform the work that this committee undertakes in the 
months to come. There are a number of areas that Congress could address in legislation, 
and there are currently several proposed bills that focus on specific adjustments to 
existing law for the benefit of various parties. FMC believes strongly that the goal in 
optimizing the Act for contemporary and future realities must be in line with Article I, 
Section 8 of the United States Constitution, which is silent on the matter of 
intemiediaries, but clearly empowers Congress to make laws that incentivize authors to 
benefit the public. 

FMC believes that music licensing and the copyright laws that give it shape should 
encourage the following: 

1. Transparency and leverage in compensation structures 

2. Artist inclusion in music data standards and management 

3. Artist access to communications platforms 

4. Uniformity in rights 

1. Transparency and leverage in compensalion stniclnres 
The current trend of direct deals between rightsholders and services raises many 
questions about transparency and leverage for the broader class of musicians and 
composers. There are recent deals between Clear Channel and the major labels (and a 
couple of independents, including Taylor Swift’s label) to compensate for over-the-air 
plays at a percentage of overall revenue. In addition, there is the preference of major 
publishers to negotiate digital performance licenses directly. With each approach, there is 
a clear danger of the marketplace being tilted to favor just a handful of power players. 


‘ Future of Music Coalition Comments in Music Licensing Study, United States Cop^'riglit Office Cong., 23 (2014) (filing of Casey 
Rae, VP for Policy and Education, Future of Music Coalition). Web. 
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Rightsholders often make the argument that direct deals establish a higher floor for 
compensation, but may end up being a race to the bottom. Take for example the deals 
made by the bigger labels with Clear Channel to pay a portion of revenue for AM/FM 
broadcast.^ In no way are these deals a substitute for a full public performance right. First 
off, they leave out all performers who aren’t signed to the label under such a deal. 

Second, there is little chance for anyone but the biggest labels and biggest artists to get to 
the negotiation table. Third, such deals aren’t at all transparent. Inasmuch as we even 
know the terms, there are rumors that the provisions trade some compensation for over- 
the-air plays in exchange for lowered rates around digital streams. If (and some would 
say when) Internet radio overtakes terrestrial broadcasting in listenership, this means that 
“fair market” webcasting rates may end up being /oivcrthan those currently negotiated 
under the statutory license. Lastly, there are legitimate concerns that such arrangements 
are a backdoor to payola-like practices. 

There are similar concerns about music publishers and digital music services. While the 
ability for publishers to remove partial catalog from Performance Rights Organizations 
(PROs) have been rebuffed by the courts, there is the ever-present possibility that the 
biggest music publishers will withdraw all catalog from the PROs, leaving just the 
smaller publishers and non-commercial broadcasters covered by the blanket licenses 
offered by the two PROs operating under consent decrees. Again, the case is made by the 
bigger publishers and their trade industry representatives, that direct deals will raise the 
floor for compensation overall, particularly if these deals are allowed to inform rate- 
setting in the courts (or arbitration, as is the preference of the publishers). Whether this 
would be the actual result of eliminating the consent decrees is doubtful. More likely is a 
further fracturing of the licensing marketplace to the competitive disadvantage of 
independent publishers, songwriters and smaller broadcasters. The impacts would be felt 
well outside of the Internet and satellite radio marketplace, which is why the Department 
of Justice must exercise caution and restraint when reviewing the consent decrees for a 


^ See. Warner Mu.'iic Group and Clear Channel Announce Landmark Music Partnership., CLEAR C'HANKEL (Sept. 12, 
2013) web; .see also Clear Channel and Fleetwood Mac Si^t Landmark Revenue-Sharing Agreemenf.. Clear Cilakkel 
(J une 12,2013) vveb (marking the first directly negotiated performing rights partnership between a radio company and 
an artist). 
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possible amendment. 

Eliminating the rate court in favor of an arbitration process also raises concerns. 
Arbitration proceedings are typically sealed and do not create a record or precedent, a 
move away from transparency — unless the rules around arbitration include mandatory 
public disclosure. 

There is still a need for artist intermediaries. PROs and SoundExchange in many cases 
represent the only leverage individual songwriters and performers have in rate-setting 
proceedings. We wholeheartedly agree with both camps that artists deserve to be 
compensated for their work at a fair rate, but we would strongly urge this subcommittee 
to look beyond rate determination standards and consider the frameworks under which 
artists are paid and through which services can quickly and efficiently perform catalog 
for listeners. Transparency and leverage for artists within these structures must be at the 
forefront of any potential solutions, followed closely by what formulas are most likely to 
grow the legitimate digital marketplace. 

We extend our concerns about transparency and leverage to interactive streaming, in 
which artist compensation is complicated and uncertain. Within the current licensing 
framework, recording artists signed to a label are compensated based on what is in their 
contract. It seems safe to say that individual artists — even highly successful ones — are 
unlikely to make much money from these platforms, as compensation is held against 
recoupable costs and may already be quite low based on the artists leverage at the time of 
signing a contract. For songwriters, there are issues of audit rights, an issue that has been 
brought forward by some parties in the Copyright Office Music Licensing inquiry.^ From 
our vantage point, we see the stark difference in compensation and licensing between 
interactive and non-interactive services as troubling for the long-term sustainability of the 
digital music ecosystem. 


■ "U.S. Copyright Office - Music Tjcensing Study.'’ U.S. Copyright Office - Music T licensing Study . U.S. Copyright 
Office, n.d. Web. 10 June 2014. 
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We are sensitive to the desire of some independent artists and labels for an “opt-ouf’ 
option within statutory or compulsory licensing schemes. However, we also identify with 
the arguments put forward by the independent label trade group the American 
Association of Independent Music (A21M), which has called for an expanded statutory 
license for interactive services to ensure that indies can compete on a level playing field 
within on-demand platforms like Spotify and Beats Music. By all available metrics — 
Billboard charts, Grammy nominations, global demand — independent music represents 
an essential and growing sector. However, the heavily consolidated major labels 
consistently inflate their market share in order to obtain large up-front payments and 
equity stakes in emerging digital music platforms. This places independents at a perpetual 
disadvantage in temis of licensing and investment. Artists, too, are affected, as they are 
typically last in line for compensation and have next to no leverage within the rate-setting 
process for interactive services. As FMC states in our own Copyright Office filing: 

"FMC considers supporting the expansion of a stamtoiy license for sonnd recordings on 
interactive music services for the reasons of clear and transparent creator splits and direct 
payments. We do, however, recognize that in an environment wher e on-demand listening 
ctmlinues to supplant higher-margin Iransaclions such as downloads, that there are many questions 
regarding the return on inveslmenl in lire creation, distribution and promrrtion of recorded music. 
Wc believe that some of these questions can be addressed by integrating higher-margin 
conunercc — scarce goods and other unique opponuiiities — within existing and futm'o access 
platforms.” 

Congress should consider enacting an expanded statutory license for interactive 
streaming. This would present an opportunity to establish equitable and direct payment to 
musicians, as well as allowing services to more efficiently obtain licenses. Currently, 
negotiations for major label catalog takes an average of 18 months and a tremendous 
amount of up-front capital”* with no guarantee of reaching terms. More efficient licensing 
would allow services more room to innovate new and enticing ways to deliver music to 
fans, and get artists paid more quickly (and hopefully directly). It may be possible to 


' Touve, David. "Innovation at the F.dge: An Investigation of Music Licensing Ftforts and the Process of Opportunitv 
Development.’' Davidtouvc.com. Washington and Lee University, 22 July 2012. Web. 09 Mav 2014. 
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construct this system to include opt-out provisions under an extended collective license; 
at any rate, Congress should closely consider how to narrow arbitrary technological 
distinctions between streaming platforms in order to establish a more competitive 
marketplace built on transparency and efficiency. 

2. Artist inclusion in music data standards and management 

Future of Music Coalition is on record in support of voluntary global copyright registries 
and/or authentication databases as a means to reduce frictions in the digital music 
marketplace and more efficiently compensate creators for various uses of their work. We 
also support metadata standardization to streamline these processes. 

We wholly endorse the approach described by Jim Griffin in his testimony at this 
hearing,’ particularly his call for inclusion for the recordation of copyrights and a broader 
availability of information about ownership and other data; 

“I’erformers, featured artists, background artists, writers, editors, translators, owners and all 
associated witli a copyright should be included in efforts to record and enmnerate copyright 
inltumalion because they often have remuneration and allribulion rights, and they can help 
elucidate ambiguous information. Much as we Jo with land ownership records, we should 
welcome any claim related to any work.” 

While there are a number of such databases extant or in development, they are either 
lacking in accuracy or depth of information or are to one or another extent proprietary. 
The Copyright Office offers one example of a publicly searchable rights database, but 
some of its records are incomplete and not always available online. 

Any comprehensive registry system or systems would benefit tremendously from 
metadata standardization, as would commercial platforms that sell or provide access to 
music. There is still much work to be done in fixing metadata — the information that 
accompanies a sound recording file and is delivered to download stores like iTunes and 

Testimony of Jim (iriffin before the Hottse Subcommittee on Courts, Tntellectual Property and the Internet, 1 1 3tli 
Cong. (2014) (testimonv of Jim Griffin). Print. 


7 



434 


Testimony of Future of Music Coaiition June 25, 2014 

streaming platforms like Spotify or Pandora. Metadata includes things like performer, 
composer, record label, and release date, but it could also include useful information like 
production and songwriting credits, which music professionals depend on to encourage 
future work. 

Better data on the input side and enhanced functionality and interoperability on the output 
side would alleviate many of the existing frictions in the music licensing space while 
pointing the way towards potential solutions for other copyright sectors. The government, 
including the United States Congress, should encourage all parties to work towards a 
comprehensive, globally workable database (or databases) for music, with unique 
numerical signifiers and improved metadata standards 


3. Artist access to communications platforms 

It may seem that we’ve solved the problem of access for creators, but high-quality and 
affordable broadband Internet service — a critical resource for music entrepreneurs — 
remains frustratingly out of reach for many. At the time the National Broadband Plan was 
published in 2010, around 100 million Americans lacked access to broadband Internet in 
their homes. Where broadband Internet is available, users often have only one or two 
choices in providers. Prices remain high for wireline Internet service, and just a few 
companies control the rapidly growing mobile space.* High consumer prices for 
broadband can also Impact how much money consumers have to spend on legitimate 
entertainment offerings. An absence of competition is also a factor in the lack of 
incentive to build out to more communities. This encourages telecommunications carriers 
to enter preferred partnerships with well-capitalized companies who can afford to pay for 
premium access to subscribers — ^it’s easier money and requires no new investments in or 
improvements to the existing network. 


^ See Laura Houston Saiithaiiam, et a\.. Audio: By Pew Rese^arch Center for Lxcellence in 

Journalism, available at http:/7stateofthemedia.org/''2012/audio-how-far-will-digital-go/audio-by-the-numbers/. 

Mobile and other transportable digital devices are experiencing strong listenersliip growth, with as many as 40% of 
Americans currently consuming music through a digital device and projections for 2015 double that figure. 

Importantly, the amount of people using a mobile device to consume online music in an automobile doubled from 2010 
to2011. ' 
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Musicians and songwriters know payola when we see it. Currently, the FCC is 
considering rules that would establish a “tiered” Internet service, which would allow 
Internet Service Providers (ISPs) to create a fast lane for content providers that agree to 
pay a fee. While this may make good business sense for the telecom and cable 
companies, it would be devastating to entrepreneurs and innovators in music and 
elsewhere. ISPs should not be allowed to pick winners and losers in a free market. 
Products, services, innovations, songs and ideas must be allowed to find their audiences 
without undue interference based on business or political preferences. Who on this 
committee has not used Twitter to reach your constituencies? Where will the next Twitter 
come from if the flow of information is controlled by just a handful of gatekeepers? 
Congress must support an Internet where creativity and commerce can flourish in a free 
market. Clear rules of the road for ISPs that allow any and all lawfid online content to 
reach end users is the bare minimum to promote American competitiveness for future 
generations. This is not a partisan issue, though some would seek to make it so. It’s a 
small enterprise issue, an innovation issue, a global competition issue and a free speech 
issue. It’s also a music issue, and that’s why we are raising it today. 

Concerns go beyond the currently debated Open Internet proposals. Last year, AT&T 
announced a “sponsored data” scheme in which the company would charge its 
subscribers for data overages engendered through the use of the services and applications 
of its preferred partners. While such activity may be permissible under even recently 
overturned net neutrality rules, it illustrates how competition and clear rules of the road 
are necessary to innovation online. If ISPs are allowed to pick winners and losers among 
applications and services, artists may find themselves locked into structures that don’t 
play to their economic advantage, thereby frustrating a key incentive of our copyright 
regime. 


We urge Congress to consider issues of broadband competition and openness as it 
examines issues around copyright to ensure that the incentive to create, innovate and seek 
remuneration remains viable for all artists and entrepreneurs who use the Internet. 


Q 
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4. Uniformity in rights 

There is currently much talk of “parity” in the music licensing space. While generally 
FMC has been opposed to “one-size fits all” solutions to licensing issues, we do 
recognize that the current system offers unfair advantages for some, while limiting 
opportunities for others. Above, we referenced the recent decision by the Department of 
Justice to reexamine the consent decrees that govern two of the three 
songwriter/publisher PROs. 

In recent comments filed before the Copyright Office, ASCAP claimed the consent 
decrees are no longer necessary at all. Echoing separate comments filed by BMI, the 
organization also recommended that if the consent decrees remain, they should be 
entirely reshaped to allow the “bundling” of licenses beyond just public performance 
uses. This would allow the PROs to offer mechanical and synchronization licenses 
alongside those for public performance. The PROs cite efficiency and the need to be 
globally competitive as reasons for these tweaks, but it’s clear that they also want to 
expand their own businesses. 

Meanwhile, recent court decisions have favored Internet radio company Pandora in 
arguments about royalty rates and whether major publishers should be allowed to 
withdraw partial catalog to license directly to services. (Publishers’ reason for wanting to 
go direct is to achieve higher rates than those set by the courts when parties fail to reach 
common ground.) On the rate-setting issue, the court largely sided with Pandora, scolding 
ASCAP for heavy-handed negotiation tactics. Ultimately, the rates stayed where they 
have been (1 .85 percent of revenue, as opposed to a scheduled increase to 3 percent 
sought by ASCAP). 

As to the standard for detemiining rates, the publishers and PROs prefer a “willing seller, 
willing buyer” approach, which is what labels and performing artists have for sound 
recordings used on Internet and satellite radio. 
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Songwriters are likely caught in the middle. On one hand, the consent decrees shaped the 
member agreements at ASCAP and BMI, which most songwriters find fair. (These 
agreements establish 50-50 splits between publisher and songwriter/composer for 
performances of musical works). If the consent decrees were eliminated, songwriters may 
find all the leverage for the licensing of musical works falling to just a few major 
publishers that can dictate what innovations can come to the marketplace and how writers 
get paid. Which is to say, eliminating the consent decrees (or amending them too far) is 
something of a Faustian bargain. Creators should not be forced to trade transparency, 
leverage, and direcfequitable payment for the mere possibility of rate increases. 

Music services should also be nervous. The consent decrees were originally put in place 
to curb the anticompetitive tendencies of ASCAP and the publishers, which in the 1930s 
and 1940s had a monopoly on the licensing of music. Without these limits and the 
blanket licensing allowed by the consent decrees, it is unlikely that AM/FM radio would 
have ever gotten off the ground. And, considering that over-the-air broadcasters only pay 
songwriters and publishers (but not performers and labels), this would have meant that 
countless music creators would miss out on a key revenue stream, Internet and satellite 
radio services obviously want to pay the lowest rates possible, but apprehension about a 
post-consent decree world raises concerns for other reasons — namely, the ability to bring 
catalog to music listeners quickly and efficiently, grow the legitimate digital market and 
pay creators. 

A bill currently before Congress, the Songwriter Equity Act, would accomplish many of 
the publishers’ goals with regard to performance and mechanical royalties. It doesn’t go 
as far as to eliminate the consent decrees, however, which is probably why the National 
Music Publishers Association has been putting pressure on the Department of Justice 
(DOJ). 

For its part, the DOJ should proceed with caution and not simply cave to the demands of 
just a handful of powerful publishing companies. It’s crucial that government regulators 
consider closely the impact of any decisions on songwriters for whom rates are important. 
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but who also depend on transparency and leverage in these systems. It would be a poor 
outcome for creators and fans if DOJ intervention resulted in a fracturing of the 
legitimate marketplace at a time when we should be doing everything we can to make 
digital music work for all parties, especially artists. 

There are also efforts to resolve the issue around the digital public performance of pre- 
1972 copyrights. Make no mistalce about it, FMC wants older artists to be paid for the use 
of their work, which is one of the many reasons we’ve supported a terrestrial public 
performance right — countless legendary performers who are not songwriters have been 
for decades unable to collect money for AM/FM airplay. Worse still, the lack of a 
reciprocal right means they don’t get paid for overseas plays in the many nations and 
territories that value American expression. We believe full federalization — not litigation 
or stopgap legislation — is best way to ensure that all recording artists can exercise their 
full rights under law, from performance to rights recapture. The next move should be a 
complete terrestrial performance right as a first step towards parity across platforms. 

One thing is for certain: the major label tactic of litigation for high damages is 
insufficient to establishing a long-term mechanism for compensating so-called “legacy” 
performers. There is certainly no indication that a big win for the labels would result in a 
single cent going to the performers or their heirs. There is certainly no such provision to 
share equity with artists when a company like Beats Music gets sold for 4 billion dollars, 
just as no portions of the money awarded from successful filesharing lawsuits has been 
distributed to artists. 

One reason the labels are likely keen to press their case is that if they can get a favorable 
mling establishing liability around pre-’72s, this precedent might be extended to the “safe 
harbors” governing other internet service providers, such as search engines and user- 
upload sites. 

Again, we think there is a better solution, and one that would result in services knowing 
what to pay and to whom, and where performers are directly compensated. And that 
solution is the full federalization of pre-1972 copyrights. 


17 . 
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There are, of course, many other issues that Congress might consider when approaching 
an update of the Copyright Act, some of which we have itemized in previous submitted 
testimony. We expect that as proposals are fonnulated and introduced, that there will be 
further opportunities to comment on specifics. 

Conclusion 

FMC is committed to helping artists navigate these issues. We look forward to engaging 
with the subcommittee further to ensure that creator viewpoints — particularly those in the 
independent sector — are considered as you go about your important work. Although it 
isn’t easy to find solutions that satisfy the many stakeholders in today’s music space, we 
are convinced that working artists must be part of the process. 

Casey Rae 

VP for Policy and Education 
Future of Music Coalition 
1615LSTNW Suite 520 
Washington, DC 20036 
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Response to the Honorable Tom Marino 


Question; What is the difference between "free market" and "fair market?" 
Answer: 

"Free market" reflects what a buyer and a seller determine themselves to be the 
fair price for their transaction. The parties may take dozens of factors into 
consideration, but they themselves determine those factors and what their "best 
and final offer" is. This is a true open market negotiation with no artificial 
guidelines, measurements, or adjustments. 

When used in the context of music licensing, "fair market" refers to a price or rate 
standard governing a compulsory license or a consent decree (set by the 
government or a court). This "fair market" price or rate standard acknowledges 
that it is not literally set by the open market, but strives to best reflect what that 
open market price or rate would be; in technical terms, what a willing buyer 
would pay a willing seller for the product or service. Notably, this "willing buyer- 
willing seller" standard naturally factors in all considerations of both sides, 
obviating the need to artificially tip the scale with duplicative and biased concerns 
such as "disruptive impact.” 



441 


United States of America House of Representatives- COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY AND THE INTERNET 
Testimony of Darius Van Arman Co-Founder of Secretly Group-Bloomington, Indiana 
Board of Director memberof the American Association of Independent Music ("A2IM") 

Music Licensing Under Title 17, Part Two- June 25, 2014- Responses to Follow-up Questions : 

Congressman Marino-"Define what Free Market is versus Fair Market"' as he "wants all the information 
he can get before making a decision” 

In the music industry context, it is critical that we focus on achieving a fair market. A fair market is a free 
market that is conducted on a level playing field. Almost all participants in the American music industry 
talk about how they want a free market, however many desire it for the wrong reasons. The biggest 
companies want to take advantage of the market clout they have achieved to extract more than their 
actual market share of value from the marketplace and to further increase their control of the market. 
While the American economic system flourishes like none other when there is a free market that is well 
balanced — historically making us the worldwide leaders in Job creation, innovations and efficient 
business practices — it is generally accepted that a free market that veers too far away from full 
competition towards concentration and monopolization means less jobs, less innovations, less efficiency 
and higher prices to consumers. A monopolistic free market is really bad for our economy. So, in the 
music industry context, it is critical that we focus on achieving a fair market. Rely on free market 
principles, but don't construct a system that reinforces market concentration or creates incentives for 
the wrong behavior that ultimately limits consumers' access to important cultural works. 

More specifically, in the new music economy, each music copyright should possess the same intrinsic 
value, where the revenue that each copyright earns for its rights holder should only be a function of how 
many times the copyright is performed by the public, not a more abstract notion controlled by 
technology gate keepers, the major publishers or the major recording companies. Music copyrights 
should be competing in the market place for "user attention" on a level playing field. Pedigree or the so- 
called imprimatur of a copyright being owned by a larger company doesn't increase a copyright's value. 
Only the actual performance of copyrights by users matters. Valuing music copyright in this way is not 
only fair and market-based, but there is no other methodology that comports more efficiently to the 
very intent of copyright law than this. The statutory compulsory license in its current form is not perfect, 
but it achieves this very important outcome towards establishing a fair market. 


Congressman Collins (Sponsor of the Songwriter Equity Act)-"Where are you going so that you do not 
need to run to Congress for a decision if things do not work out" 

The independent community would love nothing more than to get together with other industry 
participants to establish a fair market, which is a free market that is conducted on a level playing field, 
that adequately compensates creators while at the same time serving the public interest. But if the 
music industry experiences more market concentration, our belief is that it then becomes the 
responsibility of Congress or the other branches of government to get involved, to protect not only 
consumer interests but also the very intent of copyright, which is to stimulate new creative works that 
makes our culture richer. 
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Right now many industry participants, not just the independents, are very concerned that an equitable 
arrangement amongst all music industry participants might not be possible as long as the biggest 
companies are focused on doing everything they can to maintain the now dwindling advantages they 
have achieved. Big broadcasting companies are working hard to maintain their free ride on AM/FM 
radio, and major recording companies, major publishers and their trade organizations would like a 
system where their share of the market, not the quality of their copyrights, is what dictates how much 
money they can earn. In the new music economy, where all participants are carving up fixed revenue 
pies, every additional dollar that a large company can unfairly achieve for itself for their copyright is one 
less dollar for the other participants, including the independent smaller creators, publishers, music 
labels and songwriters. 

If Congress can address just these two things— establishing a terrestrial (AM/FM) performance right, 
and shoring up the statutory compulsory licensing system to address the III effects of market 
concentration — we believe that the whole industry would then have a fighting chance to present a 
fuller and more comprehensive framework to Congress that makes sense for all of the industry 
participants. 


Congresswoman Sheila Jackson Lee-"What do you want Congress to do?" 

American independent labels want nothing more than a free market with a level playing field. But one 
thing is standing in our way: market concentration. Big companies are using their power and 
accumulated resources to take in excess of their true market share what is not fairly due to them, to the 
detriment of independent labels, artist creators and songwriting interests. So when Congress reviews 
the state of music licensing and considers any remedies or revisions to copyright law, it should take 
great care not to replace our current compulsory statutory licensing system with one that is more 
privately controlled, that leads to more market concentration, or that diminishes the fair and equitable 
compensation of creators. The independents want to compete, to provide the economic growth and job 
creation that our American economy needs. 
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July 25, 2014 

Representative Tom Marino 

Vice Chairman, Subcommittee on Intellectual Property 
410 Cannon House Office Building 
Washington, DC 20515 

Dear Representative Marino: 

I write to respond to your invltatiOf> to the witnesses attending the June 25, 2014 
Hearing on Music Licensing Under Title 17 to submit for the record any comments tJiey 
might offer concerning the difference between the concepts of "free" and "fair* market 
value. 

I understand that Willard Hoyt of the Television Music License Committee has submitted 
an analysis of the issue from Dr. Adam Jaffe, a highly respected economist with years of 
experience in the rnusic licensing arena. Sirius XM fully endorses Or. Jaffe’s conclusions, 
which we attach again here, and which square with my comments on this topic in my 
initial written submission to the Subcommittee. My conclusion there was simple: that 
due to incredible concentration among copyright owners on both the music publishing 
and sound recording side, "free" market negotiations (In the sense of negotiations 
where neither side is compelled to enter into a deal) are not necessarily "fair” and 
Indeed may lead to rates closer to monopoly levels rather than to the competitive rates 
one would expect in a truly fair-market transaction. 

Dr. Jaffe's analysis focuses on the market concentration evidenced among the 
performing rights organizations (the "PROs") ASCAP, BMI. and 5E5AC • and rightly 
concludes that the consent decrees remain vital and necessary to curb the market 
power that comes with such entities collectively representing and licensing thousands of 
music publishers, and millions of songs, In a single blanket license transaction. But the 
Subcommittee should not be under the illusion that marketplace agreements involving 
individual rightsholders, as opposed to PROs, are necessarily more indicative of fair- 
market value just because they do not involve a PRO and may be freely negotiated 
outside the constraints of a consent decree. 

The publishing market is dominated by three major companies, two of whom (Universal 
and Sony/EMI) represent between 20 and 30% of the market each, and a third (Warner 
Chappell) which represents approximately 15%. Those companies have assembled 
together thousands of smaller publishing catalogues which they license on a repertory- 
wide basis for a single price. Given the size of their amassed repertories, a company 
like Sirius XM could not realistically operate Its service without a license from each of 
these majors. And because each of these major publishing companies' repertories are 
unique (and thus not substitutes for one another), we cannot get them to compete 


SJrlui XM R«dto Inc. 

I 1231 Avenue of live Amariai* 
I Maw York. NY 10050 
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against one another on price to win our business; we need a license from each of them.* 
Given these market realities, it simply is not the case that agreements negotiated 
outside the constraints of the ASCAP and BMI consent decrees and rate courts are (or 
would be) somehow more representative of fair market value, even if they might be 
characterized as “freely" negotiated in a narrow sense. 

The sound recording market is likewise dominated by three companies each 
representing between 20% and 40% of the market. And the implications are essentially 
identical: any large scale music service (especially on-demand services that must make 
available whatever music a consumer wishes to hear at that moment) must obtain a 
license with each of the majors, lest it lose access to major swaths of recorded music. 

For such services, saying “no" to Universal or Sony Is simply not a realistic option - 
hardly the basis for a fair negotiation. 

Moreover, it must be remembered that saying "no" would require a music service to 
remove the repertory of the given publisher or record company from its offerings. Even 
if it were inclined to take that step, the contents of the majors' repertories are so 
convoluted, and so shrouded in secrecy, that the service would not know which songs to 
remove. That would expose the service not only to the commercial damage of a 
diminished repertory, but to potential copyright infringement penalties of $150,000 per 
work for songs it failed to remove. This only furthers the bargaining leverage enjoyed by 
the majors and their ability to drive rights far above competitive levels.* 

In sum, given the highly concentrated nature of the music licensing marketplace, free- 
market deals may be "free" in name only; more often than not, they will reflect the 
tremendous market power that results from concentrating copyright ownership In a 
handful of companies. Even if one can construe agreements reached under such 
circumstances as being freely entered, they may be far from fair. 

Before concluding. I note as well that these conclusions necessarily impact the choice of 
rate-setting standard utilized by the Copyright Royalty Board. To the extent the "willing 
buyer willir>g seller * standard is utilized, and to the extent it requires the Judges to look 
to marketplace agreements as benchmarks for statutory license rales, the unfair, non- 


* Indeed, the situation is oven more complicated. Publishing shares are commonly split 
across different co-writers affiliated with different publishing companies. Thus, a license 
from, say, Universal might convey rights to only portions of given songs, and condition 
those rights on our obtaining licenses from co-publishers affiliated with Sony or Warner 
Chappell - meaning we could not perform the songs without taking licenses from those 
majors as well. 

* To be clear, this power is different from the monopoly creators are granted in a single 
work. It is a power that comes from combining hundreds of thousands of copyrights 
together in a single repertory licensed on a blanket basis. 
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competitive rates the major publishers and record labels are able to extract in 
unregulated markets will tend to drive up rates under the statutory licenses as well (in 
the case of the statutory webcasting license, to rates so high that the intervention of 
Congress was repuired). The 801(b) standard, by comparison, allows the Judges to 
consider marketplace benchmarks - and experience shows that the Judges do in fact set 
rates within the range suggested by marketplace benchmarks - while also allowing the 
Judges the latitude and flexibility to consider the enumerated polity factors as well. 

Thank you again for the opportunity to provide testimony to the Subcommittee. I would 
be pleased to respond to any additional questions that you might have for Sirius XM. 



Executive Vice President and Chief Financial Officer, Sirius XM Holdings Inc. 


CC: Members of Subcommittee on Courts, Intellectual Properly, and the Internet 
Enclosure (1) 
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Recording Industry Association of America (RIAA) Response to 
the Honorable Sheila Jackson Lee 


Question: What do you want from the comprehensive approach that wiii pass the House, 
pass the Senate, and get signed by the president? If we just looked at the whoie picture, and 
said, "We want to answer everyone's concern," what wili be good to have in that 
comprehensive biii? 

Answer; 

We thank you for your question and greatly appreciate your involvement on this important and 
complicated issue. As I noted in my testimony, it will be impossible to "answer everyone's 
concern" when addressing the issue of music licensing. There are far too many interested 
parties with far too many vested interests. But we have started from a shared perspective: that 
the system is broken and something needs to be done. 

I believe that the key to addressing this problem is to focus on the current impediments to an 
efficient and fair system. This includes acknowledging the myriad licensing processes operating 
under different rate structures, all within a marketplace (and technological revolution) that has 
evolved beyond anyone's vision. These elements are fundamentally intertwined, with a minor 
change to each producing a ripple effect across all others. The solution, therefore, should not, 
and cannot, be piecemeal. 

For example, one area we believe would benefit from a comprehensive review is licensing for 
musical works. What both services and content owners seek is a streamlined and predictable 
system, based on fair and efficient payment. Of course, what sounds easy to create is anything 
but. These are extremely difficult problems to solve and there is no one right answer. The RIAA 
respectfully offered its own proposal in our comments to the Copyright Office's NOI - which I 
referenced in my testimony - and we hope that it will at least prompt an honest and meaningful 
conversation among all participants in this venture. 

There were a few other points noted in our comments and my testimony, which I'd like to 
briefly mention here: 

First, three mature digital radio services - Sirius XM, Music Choice and Muzak - have enjoyed 
below-market royalty rates for their use of sound recordings. Rather than using the "willing 
buyer/willing seller" rate standard that applies to every other service, these three services still 
operate under the "801(b)(1)" standard that they were "grandfathered" into before 1998. For 
these services, that standard has been interpreted to set royalty rates that are less than fair 
market value, effectively forcing artists and record labels to subsidize these services' business 
models on a continuing basis. They were "grandfathered" into the lower rate standard because 
of concern for the business expectations of start-up companies, but Congress never intended 
this to produce permanent below-market subsidies on the backs of artists and record labels. 
These services are no longer nascent businesses. All services that take advantage of the 
statutory licenses should be subject to the same willing buyer/willing seller rate standard. 
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Second, while recordings made on or after February 15, 1972 are covered under Federal 
copyright law, those made before that date are protected by state law. Unfortunately, 
some digital radio services operating under a compulsory license have abused this 
bifurcation by refusing to pay for use of "pre-72" sound recordings under either state or 
federal law. The result is that many legacy artists are not compensated for the classic music 
that not only stands on its own (and inspires entire dedicated stations like Sirius XM's "60s 
on 6"), but helped pave the way for the hits of today. Modernizing the modern music 
landscape cannot overlook and leave behind these cherished artists and their invaluable 
contributions to our country’s musical heritage. That is why we support FI.R. 4772, the 
RESPECT Act, which would create a condition for use of the compulsory license. Services 
that benefit by using the compulsory license to stream sound recordings without permission 
and by paying one check for all music to one entity, would have to also pay for pre-72 music 
under the same system. 

Third, we must grant a broadcast performance right for sound recordings. Every other 
copyrighted work has the same full set of rights. Only recordings have been denied the 
comprehensive rights enjoyed by every other copyrighted work - namely the right of public 
performance. That's why AM/FM radio is able to profit from the public performance of 
recordings without paying artists or record labels a dime. This loophole in the law, which is 
unique among developed nations, costs artists and rights holders - and the U.S. economy - 
millions of dollars as foreign countries refuse to pay for radio performance of U.S. music 
since the U.S. doesn't pay. This anachronistic exemption didn't make sense in the past, and 
it certainly doesn't make sense in the current broader music industry landscape. If we're 
talking about modernizing music licensing, it only makes sense to finally put an end to the 
nearly century-old economic government subsidy provided to terrestrial broadcasters. 
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